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By lettr aate Febru 10, 1998, you reuest our assurace that we would not

remmend enforcment action to the Commsion if, as more fully described in your letr,
plas of loc governents with the State of Orgon (the "State") tht mee the defition of
"eligible deferr compensation pla" in Section 457 of the Internal Revenue Code of 1986,

as amended ("Section 457 plas" and the "Code," revely) were to parcipate in a

progr authori by Oregon state law under which the asses of thes Oregon loc

governent pla would be commgled with the asse of the State deferr compensation
pla in a fund (the "Fund): (i) without regitenng the Fund with the Commsion as an
investment company in relice upon Secon 2(b) of the Investment Company Act of 1940
(the "Investment Company Act"); and (ü) without reginng the interets in the Fund under
the Securities Act of 1933 (the "Securities Act") in relice on Section 3 

(a) (2) of the Securities
Act, or under the Securities Exchange Act of 1934 (the "Exchange Act") in relice on Section
3(a)(12) of the Exchange Act.

Background ~

You note that Congrs amended Section 457 of the Code to requir that Section 457
plas be fully funded and that asset of such plas "be held in trst for the exclusive benefit of
parcipants and their beneficiaes. "I You state that since 1991, legislation has authori the
Oregon Investment Council (the "Council") to alow loc governents to invest. monies in the
investment progr establihed by the Council for the State deferr compensation pla. .Unti
rently, however, there had not ben a strcture in place to faciltate such investments. You
reresent that the State legislature enacted a bil that amended the law to, among other thigs,
(i) place the assets of the State's Section 457 pla in a trst and crete the Fund to hold and
invest the trst's assets, and (ü) alow loc governent Section 457 plas to depsit assets in
the Fund.

Whe the legislation does not expressly state that the Fund is an instrmentaty of the
State, you reresent that State law provides for varous investment funds that ar in the custody
and control of the State trsurer and under the investment oversight of the Council, and ar
segregate from the State genera fund.. You represent that the legislation adds the Fund as

See Sections 1448(a) and (b) of the Smal Business Job Protection Act of 1996, P.L.
104-188 (1996). You note that prior to the amendment, assets and income of Section
457 plans were the propert of the public employer sponsorig the Section 457 plan

and thus could be reached by creditors of the sponsor. -



another such fund. You furter reresent that the Fund was creted by State statute and is
controlled by State offcias actig in their offcial capacities.

Secion 2(b) of the Invesent Company Act

Section 2(b) of the Investment Company Act generay provides tht, unless otherwise
specifed, the provisions of the Act sha not aply to a state, any politica subdivision of a
state, or any agency, authority, or instrmentaty of a stte, or any coipmtion which is
wholly owned, d~tly or inditly, by any of the foregoing, or offcers, agents, or
employees of any of the foregoing actg in the course of their offcia duties. You believe
that the Fund may rely on the Section 2(b) exclusion from the Investment Company Act
becuse it is an instrmentaty of the State and loc govemments. You reresent that the
creation, authorition and contrl of the Fund wil be entily under the auspice of loc and
State governenta entities. You maita that the rent amendment to Secon 457 of the

Code, which reuirs Section 457 pla assets to be held for the exclusive benefit of pla
parcipants, should not alter the stas anysis of Secon 457 plas under Section 2(b). 2

Whether an entity is a politica subdviion, agency, authority or instrmentaty of a
state ("State Entity"), and whether an individua is an offcer, agent or employee of a state or
a State Entity, is determed by reference to sta law. If, under state law, an issuer is a State
Entity, then the issuer is excluded from regulation as an investment company under Section
2(b) of the Investment Company Act, regaess of how it is strctre or opemted.3

"

.."

2 One of the many factors that the sta relied on in its response to ICMA Retiment

Trust (pub. avai. Feb. 7, 1983) was that, in accrdce with Secon 457 of the Code,
pla assets were the propert of the employer. Upon furter reflection, however, we
have concluded that the issue of wheter pla assets ar the propert of the spnsorig

employer or the parcipant employees is not relevant to detrmg whether a fund is
an instrmentaty of a state. Cf Colomdo Praid Tuition Fund by the Colomdo

Student Obligation Bond Authority (pub. avai. Sept. 12, 1997) ("Colorad") (in a

prepaid tuition progr, the contrbutions made to the progr could be trsferr to

another beneficia or refunded under cert 'cirumstaces).

3 Colorad, supra note 2. You have not asked for our views concerng the status of the
Council under Section 202(b) of the Investment Adviers Act of 1940 ("Advisers
Act"), but we also note that the issue of wheter the offcers, agents and employees of
a state or a State Entity may rely on the exclusion from the defition of "investment
adviser" in Section 202(b) of the Advisers Act in connection with activities performed
in the course of their offcia duties is determined by reference to state law.

2



Based on the facts and reresentations in your lettr, the sta of the Division of

Investment Management would not recmmend enforcment action to the Commsion under
Section 7 of the Investment Company Act if the Fund doe not register with the Conision
under the Investment Company Act in relice on Section 2(b) of that Act.

Having state its views on this subject, and beuse the crucia inquires in th ar

concern question& of state law, the Division of Invesent Maagement wil not respnd to
letters regarg the status under Section 2(b) of the Investment Company Act of Section 457

plas or entities adminstenng such plans, unless the letrs mise a novel or unique issue of
fedemllaw.4 ,

Secion 3 (a) (2) of the Securities Act and Secion 3 (a) (12) of the Exchange Act

The Division of Coipmtion Finance has asked us to inorm you tht it would not
remmend enforcment action to the Commsion if, in relice on your opinon as counsel
that the exemptions from registmtion provided by Secon 3 

(a) (2) of the Securities Act and
Section 3(a)(12) of the Exchage Act ar avaible, interets in the Fund ar offere in the

maner and for the puipses described in your lettr without complice with the regitmtion
reuirments of the respective Acts. The Division of Maket Regution has asked us to
inorm you that it concurs in this position with respet to the Exchage Act.

The Divisions of Coipmtion Finance and Maet Regulation (the "Diviions")

positions ar based on the facts and representations in your letr. Any dierent facts or
cirumstaces may reuir dierent conclusions~ Furter, th respnse expreses the
positions of the Divisions on enforcement acton only'a.d does not expres any lega
conclusion on the questions presented.

~a.~
Sar A. Buescher

Senior Counsel

4 The Division of Investment Management also wil not respond to letters regarding the
status under Section 202(b) of the Advisers Act of offcers, agents and employees of
Section 457 plans or entities adminsterig such plas, unless the letters mise a novel or
unique issue of fedeml law.

3
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Febru 10, 1998

Douglas Scheidt
Chief Counel
Division of Investient Management
Securities and Exchage Commssion
450 Fift Street, N. W.

Washigton, D.C. 20549

Catherine T. Dixon
Chief Counel
Division of Corporation Finance
Securities and Exchange Commssion
450 Fift Street, N. W.

Washigton, D.C. 20549
-O

Re: Section 3(a)(2) of the Securities Act of 1933;
Section 3(a)(12) of the Securities Exchange Act of 1934;
Section 2(1) of the Investment Company Act of 1940

Ladies and Gentlemen:

We are wrtig on behaf of our client, the Public Employes' Retiement Board (the
"Board") of the State of Oregon and the Oregon Investment Council (the "Council"), to

respectflly request that the staff (the "Staff') of the Securties and Exchange Commssion (the
"Commsion") agree not to recmmend enforcement action to the Commssion if plan of loca
governents with the State of Oregon meetig the defintion of "eligible deferred compensation
plan" in Section 457 of the IntemalRevenue Cöde of 1986, as amended, (the "Code") were to
paricipate in a program authorized by Oregon state law under which the assets of these Oregon
loca governent plan would be commgled with those assets of the State of Oregon deferred
compensation plan in a fund (the "Fund"), without registering the Fund under the Investment
Company Act of 1940 (the" 1940 Act") or the interests therein under the Securities Act of 1933
(the" 1933 Act") or the Securities Exchange Act of 1934 (the" 1934 Act").
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More parcularly, we resy request tht the Staff concur in our opinon tht
investment by Oregon state and loca governent established Section 457 governenta plan
(i.e., governental plan established pursut to Section 457 of the Code) in the Fund may be

made in relice on the exemptions from registrtion afforded under Section 3(a)(2) of the 1933
Act and Section 3(a)(12) of the 1934 Act as a securty issued by a public intrentaity of the

State of Oregon and the loc governenta entities tht parcipate in the Fund, and the exception

from regulation as an investment company afforded under Section 2(b) of the 1940 Act. 1

i. STATEMENT OF FACTS

Section 457 plan are deferred compensation plan established by varous

governenta unts described in Code Section 457(e)(I)(A) ("Secon 457 Plan" or "Plan").2
In accrdace with the recent amendments of the Code contaed in Section 1448(a) and (b) of

the Smal Business Job Protection Act of 1996, Public Law 104-188, Section 457(g)(I) of the
Code now requires that such governent plan be fully-fuded. A Section 457 Plan must now

provide tht al assets and income accumulate under the Plan "be held in trst for the exclusive
benefit of paricipants and their beneficiares." Previously, such assets and income were the
propert of the public employer sponsorig such ~ Plan with the resut that such Plan were
unded and employee income deferm could be rehed by crtors of the Plan sponsor. Now,
any loca or State governent that deposits monies for ilS deferred compensation plan in a fud
must provide th such depsits are for the exclusive benefit of the covered public employees, and..
are no longer assets of the employer itself.

Since 1991, the State of Oregon's statutes have authoried the Council to allow
loc governents to invest monies in the investment program established by the Council for the
state deferred compnstion plan, but there was no strctue in place to faciltate such investment
by loc governents. Begi in November of 199 the stte investment program and services

were modified to accmmodate loca governent paricipation. Even with such modifications,
the State of Oregon wi not permt loc governent paricipation until a loca governent's plan
complies with the requirements of Section 457 of the Code. The Oregon State Treasurer
introdùce a bil in the legislatue of the State of Oregon to amend the curent laws to place the

State of Oregon's Plan assets into a trst and create ths separate Fund to hold and invest the

For convenience, we occsionally refer in ths lettr to the exception from regulation as
an investment company afforded in Secti~n 3(c)(1l) of the Investment Company Act as
an "exemption."

2 Section 457(e)(I)(A) defines the term "eligible employer", for purposes of the defmition
of "eligible deferred compensation plan" in Section 457(b), to mean any "State, political
subdvision of a State, and any agency or intrentality of a State or political subdivision

of a State. "
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deferred compensation trst assets. Ths bil would also faciltate the mea by which loca
governents may inves monies though the state investment program and also authorize Oregon
local governent deferred compenstion plan to deposit into the Fund al or a par of their
deferred compensation fuds to be commgled and invested with those of the State of Oregon
defered compnson pla. The bil wäS signed into law on May 30, 1997 as Chapter 00179 of

the Oregon Revis Statutes (the" Act"). A copy of the Act is enclosed herewith. For the
purses of the sttute, a "loca governent deferred compensation plan" is defied as a Section

457 Plan tht is established and administered by a loc governent. Under Oregon law, loca
governents ar "any city, county, muncipal or public corporation, any politica subdivision of
the state (of Oregon) or any intrentaty thereof, or an agency created by two or more such

politica subdivisions to provide themselves governenta services." Under the law, such loca
governent plan must satify the requirements of Section 457 under the Code and may be

required to provide evidence of such compliance to the Council, the Board and the Public
Employes' Retirement System (the "System").

By way of background the System was create by Oregon Revised Statute (ORS)
238.60 and is, therefore, an inentaity of the State of Oregon. The governg authority of
the System is the Board. ORS 238.630. The Board consists of 11 members who are appointed
by the Governor and subject to conftion by the Oregon Senate. The Board consists of:

(i) thee public membe who are not employed by a public employer, (ii) two members who are
emloyee of a parcipatig public employer in a maiement position, (ni) two members who
hold an elecve offce in the govern boy of a parcipatig employer, (iv) four members who
are public employees or (v) in lieu of the precing four members in item (iv) one member who
is a retied employee. ORS 238.64. The Board appoints the director of the System and adopts
the rues and policies under which the System operates. ORS 238.630. The Board is a board of
the State of Oregon and subject to al of the statutes. applicable to state agencies, boards and
commssions.

The director of the System is an employee of the State of Oregon. He is
responsible for rug the day to day operations of the System and hiing all personneL. ORS

238.645. Al of the emloyee of the Syst are employees of the State of Oregon. The System

is an agency of the State of Oregon and is subjec to al of the statutes applicable to state agencies,
boards and commssions.

Excet for the Oregon Legilatve Assembly, there are no persons outside the Board
or the System who have any inres in or control over the Systm. The System is created by ORS
and the legislative assembly may enact laws governg the System.

The Act doe not expressly state that the Fund is an intrentality of the State of

Oregon. It does provide, however, that the Fund shall be held by the State Treasurer, who shall
be custodian of the Fund. The Act also provides that the State of Oregon, the State TreaSurer,
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the Council, the Systm and the offcers and emloyee of the Board are imune from civil action
for aleged breaches of their duties in administenng the Fund and are protected by the limtations
on liabilty under the Oregon Tort Clai Act and indemnfied agait persona liabilty due to
any losse suffered by a Sta pla parcipt or a loc governent plan parcipant for violations

of federal or state securties laws in the supplementation or admstrtion of the Act. Such
imunty clauses are common in the creation of public intrentaities of state governent.

The ORS provides tht there are twenty four investment fuds tht are in the

custody and control of the State Treaurer and under the investment oversight of the Council.
ORS 293.701. The listed fuds are segregate from the state general fud (used for the genera
operations of the state) for specific puroses. They consist of monies held in trt for varous
purposes or monies belonging to the State of Oregon or loca governents. The Act adds the
Fund as the twenty-fift such fud.

Employee parcipants tht have money in the Fund wil be limted to either
employee of the State of Oregon or emloyee of loc governent in Oregon. Each employee's
individua contrbution wi be collec by hi or her employer and then the contrbutions wil be

forwared to the Fud. For Sta of Oregon emloyees, money is witheld by the payroll offcer
and forwarded,to the System. The System aggregates the deferred amounts from diferent state
agencies and forwards them to State Street Ban and Trut Company as custodian and recrd
ker ("State Stree"). Sta Stree alocates the money among the nie categories of investment..
options purt to the parcipant's inctions and then fuer divides the money, based on the

state's intrctions, among the investment vehicles that comprie each investment option. For
loca governent employees, the loca governent wil send its employee's moneys directly to
State Street as agent. State Street wil then dibute those amounts among the investment options
accrdin to intrctons recived from each employee or employer. State Street wil then follow

the sae procs tht it doe with state employee moneys. State Street wil send a report back to

both the state and the loca governent confg how the moneys were allocated among the
investment options and investment vehicles.

The Syste wi trk each Sta of Oregon employee's individual accunt balance

and the balance of each loca governent entity that paricipates in the investment fud. At the

option of the loc governent, the Systm wil al trk individua accunt balances for the loca
governent's emloyee or the loc governent wil pedorm that function itself. No employee
of the State or any loca governent that paricipates in the Fund has any control over the
paricular investments that comprise the investment option that such employee has selected.

The loc governents wil not have any control over the Fund. The control of the
Fund is exclusively in the hands of the Council and the Oregon State Treasurer. 0 RS 293.716,
293.731. The Council consists of five voting members: (i) thee members who have experience
in the investment field and may not hold any other public offce and who are appointed by the
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Governor and confired by the Oregon Senate, (ü) the Oregon State Treaurer, (ii) one public
member who also serves on the Board and is appointed by the Governor and confired by the
Oregon Senate, and (iv) the Director of the System (who ha no votig power). ORS 293.706.
The Council is resnsible for form1JJating investment policies for the Fund. ORS 293.731. The
Oregon State Treaer, and hi st, fucton as the investment offcer for the Council and ca
out the investment policies established by the Council. ORS 293.716. The Council is an entity
of the State of Oregon and subject to the same statute as other agencies, boards or commssions
of the Sta of Oregon. The Council has a statutory duty to make the investment fuds under its
contol as "prouctve as possible" and to inves the fuds "as a prudent investor would do, under
the circumtace then prevaiing and in light of the puises, term, distrbution requirements
and laws governg each investment fud." ORS 293.721,293.726.

The administrative and investment fuctions related to the Fund wil be split

between the previously desribe agencies of the State of Oregon. The Board wil be responsible
for formulating rues rela to the administtion of non-investment issues in connection with the

Fud. For ince, the Boar may adopt rues th set fort the criteria which a loca governent
plan must meet before it may contribute monies to the Fund. Only those loca governent
deferred compensation plan satisfying the eligibilty stadads established by the Board may
participate in the Fund. As previously described the Board is a statutorily created body whose
duties include adoptig rues governg the State of Oregon' s retiement system and adopting and
monitorig policies governg the adve as of the State's deferred compensation plan,
and the paricipation of loca governents in the Fund. ..

The Syste is the agency of the State of Oregon tht caies out the rules adopted
by the Board. The System wil be responsible for the day to day record keeping and related
aspects of the loca governents' paricipation in the Fund.

The Council is the sole intrentaity responsible for the investment of monies

deposite in the Fund. As previously described the Council is a statutorily created body of the
State of Oregon. The Council is responsible for formulating all investment policies. and
procedures relate to the investment of monies held in the Fund, subject to the prudence and

fiducia stda imse by Oregon sttute on the Council. The Council is solely responsible

for the investment, reinvestment, acquisition, retention, maagement and disposition of
investments held by the Fund. To obtain investment advice from persons other than employees
of the State, the Council may enter into arangements with one or more registered investment
advisors. Such investment advisors may, in the discretion of the Council, be removed and
replace by other investment advisors selected by the CounciL.

The State Treasurer is the custodian of the Fund. See Act Section 4:
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The System values the assets of the Fund's varous investment options daily and
the accunts of each parcipan are credite day with cah contrbutions or increases or decreaes
in maket value. Each parcipan's inres in each investment option is accunted for using unts
of parcipaton in such investment option. The moneys to be invested in the investment options
are trferred on a day basis. The moneys are wired though State Street -àg the custodian and

record keeper of -the investment options. The paricipating plan may deposit and withdraw
moneys on a day basis.

There are no service charges for withdrawal of moneys or for mag deposits in
the investment options. There are, however, fees chaged for admstmtion of the Fund, such
as chages for the magement of the investment options.

follows:
Inormtion on the investment options provided to each employee paricipant is as

(1) A core booklet describing the investment options generaly.

(2) An Investment Option Sheet for each of the investment options that
identifies the composition of the option, the objective, priar investments, risk
measurement, performance benchmk, the õption investment strategies and risk
considerations.

..

(3) An explantion of the tota fee strctue for the investment options.

(4) An Acknowledgment Form, which is required to be signed by each
parcipant when enrllg in the plan, and before any sa is deferred into the Plan. The
form includes a risk statement and lists the investment options available for selection.

(5) There are prospectues .or simar disclosure documents of each of the
underlying mutual fuds or inurance company separate accunts, which comprise the

invesent options, that are available upon request at the Plan Admstrator's Offce for
parcipants.

(6) Performce figues on the investment options are provided monthy
though a 1-800 number for paricipants to ca. These same figures are available upon

reques from the Systm and on the Oregon PERS Web Site. _ These figures include prior
month, previous quarer, and year to date. Benchmark performance (~, S&P 500,
Russell 200), is also provided for 1, 3 and 5 years. Performance figures are net of all
fees.

(7) Participants receive a quarerly statement from the Plan, which identifies
investment options, openig balance, contributions, eargs, transfers,the
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withdrawals (if any) and closing balance. This statement also includes
account inormtion, contrbutions posted for the quarer, investment
allocations, investment results for last 3 month, yea-to-dte and last 12
month and an explantion of statement. Statements are also generally
avaiable on dema by parcipants.

(8) The plan is audited on an anual basis by the Oregon Secreta of State
Audts Division. Accunts are recnciled day by the recrd keeper and monthy by the

Admstrator.

The inormon set fort as ite (1) though (4) above are provided to employees

prior to enrollment in the plan either though an employee workshop or upon request of the
. employee. If there were a change to one of the investment options such as the fees described in

the materis provided to an employee or a chage in one of the underlying investment vehicles,
such a chage would be reflected in revisions to the materi provided to employees prior to
enrollment. For employees aleady enrolled in the plan, such chages would be described in a
newsletter that is maed to employees with their quaerly statement, In addition, paricipants
receive updates on the performce of al of the investment options as par of their quarerly
statements. The statements show quarly, one yea and thee yea performance.

The interest held in the Fund by the state plan and loca governent plan is
authori by the Act th Creates the Fund for the puiše of holding and investing the assets of

the state deferred compensation plan and the assets of the deferred compensation plans of
participating loca governents. See Section 3 of the Act. The nie investment options are

authorized by section 5 of the Act and the Council policies and program (see attched).

ORS 293.701 though 293.820 establish the investment stadads by which the
Council may invest assets of the Fund as well as numerous other state funds. It is subject to a
general stadad of prudence, diversification, duty of reaonable cae, duty of loyalty and
impariality, prudence in selectig agents, and a duty of cae in incuring reasonable cost. See
Act Section 22, ORS 293.726.

The Fund was create by sta sttute and is owned and controlled by state offcials
acting as such, including the Suite treasurer, the members of the Council and the members of
the Board. The State of Oregon is therefore the legal owner of the Fund. The paricipants in the
Fund are limte to (i) the State of Oregon deferred compensation plan (see Section 8 of the Act)
and (ii) local governent established deferred compensation plan that are qualified under Code
Section 457 tht agree to abide by the policies and procedures established by the Council for the

administration of the Fund (See Section 15 of the Act.). The paricipants in the plan are
beneficiares of the trt and therefore have a beneficial interest in the trust, but they do not "own"
or have legal title to the trst assets. For example Section 7(7) of the Act provides that
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"

participants in the State plan, may not assign, anticipate, donate, sell, tranfer, pledge or
encuber their rights in the state deferred compnstion Plan. With respect to local governents,
they each legaly own the assets of their respective trsts. When the trst assets are place in the

Fund, they are stil "owned" by the state or the loca governent contributig moneys to the
Fund. The Fund dcres not conduct any activities other than the investment and reinvestment of
the moneys contrbuted to it by state and loca governent deferred compensation plan.

The fee for the plan ar paid at severa levels. Firt, the inance companes who
provide the mutu fuds that make up each investment option deduct the amount of their fees
from the day maket value of the fud. Th net value is then tranmitted to State Street. State
Street then deducts its fee from the value of the assets. State Street also deducts the administrtive
fee tht is chaged by the System to administer the deferred compensation plan. The System fee
is 17 basis points. (The System is authoried by statute to charge up to 2 % of the value of the
Fund for its fee, but it has never done so). After the inurance company fees, State Street fees
and Syst fee have ben deducted from the market value of an investment option the allocted
value of the investment option is posted to the individua paricipant accunts.

The Oregon Secreta of State's audit report is a public document. As a matter
of law, ORS 297.216, it is provided to the Governor and as a matter of course it is provided to
the Board, the Deferred Compensation Advisory Coiñttee (a public advisory entity) and
executive mangement of the System. It is also avaiable to the legislatue, the general public,
the press, and any parcipant who requests a copy. The financial statements of the Fund wil
appea as par of the fincial statements of the State of Oregon as par of the general category

of "Fiducia Funds-Tru and Agency Fuds" and furter clarified therein as "Expendable Trust
Fud", tht is one in which the corpus is expendable. The System is responsible for reporting on

the Fund as par of its agency funds. Ths treatment is consistent with the accunting principles
applicable to the fincial statements of the State of Oregon.

In our opinon, if the Fund is strctued and operated as set fort above, the

inteests in the Fud would be exempt frm regition under Section 3(a)(2) of the 1933 Act and
Section 3(a)(12) of the 1934 Act beus such interes would be issued by a public intnentaity

of the State of Oregon and each loc governenta entity paricipant, and the Fund would be
exemt from regitrtion under Section 2(b) of the 1940 Act. In addition in our opinon each of
the interests in the state or local governent deferred compensation plan which paricipates in
the Fud is exempt from registration under Section 3(a)(2) of the 1933 Act and Section 3(a)(12)
of the 1934 Act becuse it is an interest in an intrentality of the State of Oregon or a political

subdivision of the St:te of Oregon and such deferred compensation plan would be exempt from
registration under Section 2(b) of the 1940 Act because it would be a public intrmentaity of
the local and state governents.
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II. LEGAL ARGUMENT

Section 3(a)(2) of the 1933 Act provides an exemption from registration for
securties issued by "any state of the United States, or by any politica subdivision of a State or

0- Terrtory, or by any public inentaty of one or more States or Territories . . . ." Simarly,

Secon 3(a)(12) Of the 1934 Act provides an exemtion for securties issued by a state, a politica

subdviion thereof or a public intrentaty of either of the foregoing. Section 2(b) of the 1940

Act stte tht no provision of tht Act sha be applicable to "a State, or any politica subdivision

of a State, or any agency, authority, or intrentaity of anyone or more of the foregoing . . .
"

The Staff in a number of no-action responses has found that collective trts and

invesent vehicles eslihed for the beefit of loc governent unts ca rely on the foregoing

exemtions. Severa no action reqests were grte by the Sta with regard to entities organed
for the invesent of retiement fuds of public employers. No Action Lettr, ICMA Retiement
Tru (Avaible Febru 7, 1983). In simar context, no action reqes have also ben granted
by the Staff of the Commssion with regard to an entity organed for the benefit. of loca
governent unts in Pennlvana (No Action Lettr, Pennylvana Loca Governent Investment
Trust (Available March 2, 1981)). See also No Action Letter, State of New Jersey Cash
Management Fund (Available Janua 30, 1978); No Action Letter, Massachusett Municipal
Depository Trust (Avaiable May 23, 1977), No Action Letter, Wisconsin Investment Trut
(Avaible Janua 16, 1987), and No Action Letter, C01orado Prepaid Tuition Fund (Avaiable
September 12, 1997).

In other no action lettrs the st ha agree with the anysis made by or on behalf
of varous stte agencies and intrentaities that trst funds manged by state offcials pursuat

to applicable state law for essential governenta purposes, should be exempt from registration
under Section 3 (a) (2) of the 1933 Act and Section 2(b) of the 1940 Act. See Parenta Savings
Tru Fud (Avaiable March 24, 1997), Missouri Famly Trust Fund (Available September 22,
199), Fince Authority of Maine (Available Februar 4, 1994) and Governent Development
Ban for Puerto Rico (Avaiable July 21, 1995). In Parenta Savings Trust Fund it was stated to
the Staff that interests in the trst fud created by the Nort Carolina Education Assistace
Authority should be exempt under Section 3(a)(2) of the 1933 Act as a public intrentaty

because of the following factors: (i) the limted purpose of the Trust Fund, (ii) the essential
governenta fuction served, (ii) the accuntabilty of the State for the Trust Fund, (iv) the
limted trferabilty of a paricipant's interest, and (v) the limited circumstaces for paricipant

withdrwal. All of these elements are present with respect to the establishment and operation of
the Fund by the State Treaer, the Board, the Council and its employees. We therefore believe
that the Fund should similarly be considered a public instruentality and that interests therein
should be exempt from registration under Section 3 

(a) (2) of the 1933 Act.
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The Fund should be simarly considered as a governent intrentaity exempt

from regitrtion under the federa securties laws beus it wil be created by the State of Oregon

pursuat to enabling legislation and wil require the specific authoritions of the loca
governents, agencies or intrentaities. Paricipation in the Fund wil be strctly limted to
Oregon state and loc governent deferred compensation plan tht meet the criteria established
by the Boar. The Fud wil be a legal adjunct to the Secon 457 Plan of those loc governent
sponsors tht choose to paricipate. The admstration of the Fund wil be subject to oversight
by the Boar. It wil be admstered on a day to day basis by employees of the State of Oregon

though the Syst or by thd pares hied by the System from time to time. The investment of

monies in the Fud wil be managed by the Council, a state body, and caed out by employees
of the offce of the Oregon State Treaer or by investment magers retaed from tie to tie
by the Council as agents of the Council. Thus, the cretion, authorition and control of the Fund
wil be entirely under the auspices and control of loca and state governenta entities.

Each loc governent deferred compnson plan tht is a parcipant in the Fund
should itslf be considered to be an intrentaty of the loc governent becuse each such plan
is admstered, manged and controlled by the relevant governent authority even though
emloyee of such governents derive certin benefits from these deferred compensation plan.
See No Action Letter, ICMA Retirement Trut (available Febru 7, 1983).

The recnt chage to Section 457 of the Code, makg such governent plan for
the exclusive benefit of the paricipants, rather than for the benefit of public employers, should
not alter the Staff's position that funds such as the one created in ths intace are public
inentaties. Each of the parcipants in the Secon 457 Plan at issue are employees of loca

governent entities or of the State of Oregon. The recnt amendment of Section 457 was
designed to limt the abilty of the general creditors of a governenta entity to make claim on
the assets of such Plan. In Senate Report No. 104-281, the Fince Commttee set fort its
reaonig for proposing ths change to Section 457 of the Code. The report stated that:

, The Committee is concerned about the potential for employees of certin
Sta and loc governents to lose signficat portions of their retirement savings
because their employer has chosen to provide benefits though an unded
deferred compensation plan rather th a quaified pension plan. Therefore, the

Commtt fids it appropriate to require that benefits under a section 457 plan of
a State and local governent should be held in a trst . . . to inulate the

retirement benefits of employees from the claim of the employer's creditors.

Thus, the clea intent of Congress was to provide state and local employees with added protection
in terms of the assets in these Plans.
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It would be incongruous that Congress intended for such a change to result in a
determation that such fuds could no longer be considered intrentaities of governenta

entities for the purse of federa seties laws, as such a chage would expose such employees
and their Plan to the significat additiona burdens and expnses of registration and regulatory

compliance under the 1933 Act, the 1934 Act and the 1940 Act. -A key purose of the Fund is

to enable loca governent deferred compensation plan, which otherwise are too smal or

unsophisticated, to use the expertse and ecnomies of scae that are avaiable to the State of
Oregon for the benefit of employees of loca governents. Otherwise, such loca governenta
deferred compensation plan might be obligated either to mange deferred compensation plan
assets with employees lackig appropriate experience and levels of expertise or to retain outside

! investment advisors who may charge considerably greater fees for maging relatively smaler
pools of assets.

The purpose of the Act and the establishment of the Fund is to ca out an
~rtt governenta fucton for the public emloyers, both at the state and loca leveL. Whe
public employers need experience and quaified employees, they are often at a disadvantage in
recruiti and keein such employee vi-a-vi private industr because they are unable to match

the saares offered by private companes. In order to recruit and keep quaity employees, public
employers nee to offer them attctive deferred compensation plan. For sma and medium-size
governmenta unts, attactive plan ca be establishéd only by obtag the benefits from
ecnomies of scae though the commgling of investments and centraliztion of plan fuctions.
As a rest, the governenta entities, whie no longer OWnig the assets of the Section 457 Plan,

stil receive a clear benefit by being able to offer a centraly invested plan to their employees.

III. CONCLUSION

Thus, on the basis of the facts and applicable laws, our opinon is that the Fund is
a public intrentaty of the Sta of Oregon and the loc governent entities, and accordingly,

the registion requirements of the 1933 Act and the 1934 Act are not applicable to the interests
of the Section 457 Plan in the Fund by reason of the exemptions set fort in Section 3 

(a) (2) of
the 1933 Act and Secon 3(a)(12) of the 1934 Act as securities issued by a public intrentaity

of the State of Oregon and the loca governenta entity, respectively, and that the Fund is not
an investment company with the meang of the 1940 Act by reason of the exemption set fort
in Section 2(b) thereof. In addition, in our opinon each of the interests in state or loca
governent deferred compensation plan which paricipates in the Fund is exempt from
registration under Section 3 

(a) (2) of the 1933 Act and Section 3(a)(12) of the 1934 Act because
it is an interest in an intrumentality of the State of Oregon or a political subdivision of the State
of Oregon and such deferred compensation plan would be exempt from registration under Section

2(b) of the 1940 Act.
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We respectflly request that you advise us that you wil not recommend
enforcement acton to the Commission if the Fund operates in the maner hereinbove described
in reliance on our advice tht the exemptions from the 1933 Act, 1934 Act and the 1940 Act
hereinabove noted are in fact applicable.

e tfd1l /øJß

David M. Mahe

",
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