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c. Failure to Transmit Funds Promptly 

Rule 15c2-4 under the Exchange Act provides in pertinent 
part that it is a "fraudulent, deceptive or manipulative act or 
practice" within the meaning of Section 15(c)(2) of the Act for a 
broker or dealer participating in a distribution of securities to 
accept the proceeds thereof unless "promptly transmitted" to 
the persons entitled thereto. 

Registrant was the underwriter on a "best efforts" basis of 
an offering of stock of Southeastern Mortgage Investors Trust. 
During the period January 20 to February 28,1964, registrant 
transmitted the proceeds of sales of Southeastern stock to the 
issuer after varying periods of time. Such transmittal, in our 
view, was not prompt at least with respect to 46 sales where it 
occurred 11 to 15 days after receipt of the funds. 29 Accordingly, 
we conclude that registrant willfully violated Section 15(c)(2) of 
the Exchange Act and Rule 15c2-4 thereunder. 

OTHBR MATTERS 

Respondents pursue various contentions that we previously 
considered and rejected on interlocutory appeals from rulings 
of the hearing examiner. They argue that we are precluded 
from imposing sanctions upon them by reasons of prejudg­
ment, chiefly because of the discussion of certain of regis­
trant's activities in the 1963 Report of Special Study of Securi­
ties Markets;30 that respondents' request for production of 
Special Study memoranda by or between the Commission and 
its staff relating to respondents was improperly denied; and 
that we. wrongfully rejected their requests to make these 
proceedings private and to grant oral argument on such re­
quests. These arguments are without merit. 

Respondents' contention with respect to prejudgment, if it 
prevailed, would have the effect of immunizing from adminis­
trative proceedings not only every firm named in the Special 
Study as to which an adverse comment was made, but also 

29 Contrary to registrant's contention, we consider that it received payment for a purchase upon 
receipt of a customer's check, not on the settlemE'nt date when it merely Inade the bookkeeping entry. In 
cases, however, where the customer had a Cfp.d.it balance in his account sufficient to cover the purchase 
price, we have treated pa:-nnent as having been reeelved by registrant on the settlement date, when the 
account was charged with payment. 

30 H. Doc. No. 95, Pt. 1, 88th Cong., 1st Sess., 109-110, 261-2 (HHi::i). The Special Study, after observing 
that specialization is "in many respects desirable," cited registrant a~ an example of a broker-dealer who 
specializes but projects an image to the public of "equal willingness to sell, and equal knowledge about, 
:'Securities other than those within his specialty." Noting that the firm recommended investments by its 
customers primarily in real estate syndications, a number of which were promoted by the firm. and 
mutllal funds, with one of which the proprietor of the firm was affiliated, the Special Stuny stated that 
"in such instance~, specialization strains thE' hroker's obligation to deal fairly with his customer and 
strain::; it even further whQre a relationship of trust and confidence has been developed." 

every unnamed fi 
ing an adverse co 
and it certainly w 
in Section 19(d) of 
investigation to a: 
in the securities 11 

report. Our letter 
made it clear that 
writing of the rep 
lished within thi 
director appointed 
"worked very clos 
"the judgments, a 
were those of th 
assuming that cor 
the much later d 
against responder 
judgment of the 
carrying out its 
required to igno 
would, as recogn 
("APA"), be entir 
prosecutory and 2 

sion. The Special 
character, were r 
noted that none ( 
with this Commis 
prepared and su 
herein is based S( 

the hearing exarr 

The determinat 
private rests witt 

~1 Special Study, supra, p. 

32 Although the report wa 
1966 after a further investil 
the order for proceedings an 
submission, and include mal 

:13 See San Francisco -Mini 
Commission v. Cement Insft 

:14 As further "evidence" 
proceeding:s were instituted 
found, that the allE?iations , 
to determine whet111>r the aJ 
he orrJered. Securities Exch 
Cinderella Career and Fini~ 

J:'i Seetion 22 of the Excha 
of Practice states that all \ 
otherwise ordered by the C, 

I 

Jil 



HAIGHT & COMPANY, ET AL. 509 

every unnamed firm whose activities were considered in mak­
ing an adverse comment. There is no basis for such a result,

~rtinent 
and it certainly was not contemplated by the Congress when,

.~ act or 
in Section 19(d) of the Exchange Act, it expressly directed the.ct for a 
investigation to ascertain the adequacy of investor protection:ities to 
in the securities markets which resulted in the Special Study;ted" to 
report. Our letter transmitting that report to the Congress 
made it clear that the investigation which was made and thebasis of 
writing of the report were the work of a separate staU estab­:; Trust. 
lished within this Commission under the supervision of a

~istrant 
director appointed for that purpose, and while the Commission{ to the 
"worked very closely" with the staff and went over its report,, in our 
"the judgments, analyses and recommendations in the report,here it 
were those of the staff and not the Commission." 31 Even:dingly, 
assuming that consideration of the report played some part in(c)(2) of 
the much later determination to institute these proceedings 
against respondents,32 this would in no sense constitute pre­
judgment of the issues raised herein.33 The Commission, in 

viously carrying out its statutory responsibilities, could hardly be 
rulings required to ignore the report, the consideration of which 
2cluded would, as recognized by the Administrative Procedure Act 
rejudg­ ("APA"), be entirely consistent with the dual functions of a 
f regis­ prosecutory and adjudicatory nature exercised by the Commis­
Securi­ sion. The Special Study memoranda, being investigatory in 
tion of character, were properly kept confidential. Finally, it may be 
on and noted that none of the present Commissioners was associated 
~d; and with this Commission at the time the Special Study report was 
l these prepared and submitted to Congress, and that our decision 
uch re- herein is based solely on the record made by the parties before 

the hearing examiner.34
 

1t, if it
 The determination of whether a proceeding shall be pu blic or 
dminis­ private rests within our discretion. 35 In this case we considered 
Special 
ut also 

31 Special Study, supra, p. IV. 

32 Although the report was submitted to Congress in 1963, these proceedings were not instituted until 
1966 after a further in vesligation, mitiated in late 1964, had been made by our staff. The allegations in 
the order for proceedings and the evidence in the record cover a period of time subsequent to the report's

~hase upon 
submission, and include matters that were not even mentioned in the report.

1gentry. In 
33 See San Francisco Wining Excflange Y. S.E.C., 378 F.2d 162,167 (C.A. 9, 1967). See also Federall'rade 

e purchase 
Comm,ission v. Cement Institute, 333 U.S. 863 (1948); Pangburn v. C.A.H., 31 t F.2d 349 (C.A. I, 1962). 

~, when the 
:14 As further "evidemce" of prejudgment, respondents point to the press release issued when these 

proceedings were instituted. That release, however, made it clear that the violations were alleged, not 
r· observing 

found, that the aJl~at.ions were those of the staff, not th~ Commission, and that a he:a,ring would be held
(Iealer who 

to determine whe~er the alleged violations had occurred, and, if so, whether any remedial action should 
~dge about, 

be ordered. Securi'tif's Exchange Act Release No. 7833 (March 3, 1966). Cf Federal Trade Comrnission v. 
lents by its 

Cinderella Career and Finishing Schools, Inc., 404 F.2d 1308, 1312-15 (C.A.D.C.1968). 
~ firm, and 

35 Section 22 of the Exchange Act provides that "hearings may he puhli('," and Rule 11(b) of our Rules 
'5tated that 

of Practice states that all hearings with certain exceptions not applicable here "shall be public unless
;tolller and 

otherwise ordered by the Commission." 

I 
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that, in view of the gravity of the charges made against 
registrant and its management and salesmen, their desire for 
privacy was outweighed by the general public interest and the 
interest of investors.36 These considerations were still applica­
ble when respondents, three months after the proceedings 
were institut.ed and after hearings had begun, requested that 
all further proceedings be kept private.37 And, in the absence 
of a statutory requirement, respondents were not entitled to 
oral argument on the issue of public or private proceedings.38 

We also reject respondents' further contentions that the 
Division improperly suppressed evidence favorable to their 
defense, that these proceedings were unfairly based upon 
"sweeping allegations," and that "undue delay" in instituting 
them denied respondents due process and violated the APA. 

Respondents cite Brady v. Maryland 39 for the proposition 
that prior to the hearings the Division was required to furnish 
a list of all prospective witnesses, oral and written statements 
taken from them, summaries or memoranda of staff interviews 
with such witnesses, and copies of all completed questionnaires 
received from them. The Brady case held that suppression by 
the prosecution of material evidence favorable to an accused 
who has requested it is a denial of due process. It did not, 
however, authorize a wholesale "fishing expedition" into in­
vestigative material such as respondents attempted to embark 
upon here. 40 The Division was not required to furnish the 
names of its prospective witnesses to respondents.41 And state­
ments of staff witnesses obtained in the course of an investiga­

3'1 See R. A. Hol.IlWIl & Co., hH:., 42 S.E.C. 866, 879, n. 25 (1965). a/I'd 366 F.2d 446 (C.A. 2,1966). In J. H. 
Goddard & Co., flu'" 41 S.E.C. 964, 966 (1964), in setting forth some of the considerations which favor 
public proceedings, we stated that such proceedings enable investors to institute causes of action against 
broker-dealers promptly before any of their witnesses have become unavailable, may encourage persons 
to come forward to testify or to request leave to be heard or to intervene, may alert investors to certain 
actlvities of broker-dealers, and inform the industry that the Commission has instituted action with 
respect to such aetivities. 

37 Respondents also complain that they were not furnished with a statement they requested of the 
n u 111 ber of private Com mission proceedings within the year prior to institution of the instant proceedings 
and the nature of the charges involved in such proceedings. Aside from the fact that the request does not 
appear to have been properly presented to us because it was raised for the first time in a brief seeking 
review of an examiner's ruling which did not rplate to such request, the information sought would not 
have disclosed the bases for our action making the other cases private. 

3~ Neither Section 6 of the APA (5 U .S.C. *555Ib)) which respondents cite nor the statutes administered 
by us contain such a requirement. See .lforgan v. United States, 298 U.S. 468. 481 (19~6); F.C.C. v. WJR, 
377 U.S. 265, 281 (1949); .IfcGr(l1c Electric Co. v. United States, 120 F. Supp. 354, 358-9 (E.D. Mo., 1954), 
ait'd 348 C.S. 804 (1954). 

"' 373 U.S. 83 (1963). 
"See fla,.,.,s, Clare & Co., Inc., 43 S.E.C. 198,201 (1966). 
"Armstrong, Jones & Co. v. S.E.C., 421 F.2d 359, 364 (C.A. 6, 1970), ccrt. denied 398 U.S. 958, ajTd 

ArmstrollY, Jones & Co., Securities ~xchange Act Release No. 8420, p. 15 (October 3, 1968); Dlugash v. 
S.E.C., 373 F.2d 107, 110 (C.A. 2, 1967), aII'd F. S. Johns & Company, 111e., 43 S.E.C. 124, 141 (1966); 
Richard N. (;ea, 44 S.E.C. 8, 22 (1969). 
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t tion are confidential except that after such witnesses' direct 
r testimony in the principal proceedings, any respondent may 
e request and obtain production of such statements for the 
,- purpose of impeaching their testimony.42 The charges against 
s respondents were necessarily broad since they encompassed 
t registrant's whole method of operation. However, respondents' 
e motion for a more definite statement of such charges was in 
o large part granted, and a vigorous defense was presented to all 

of the allegations raised. 
2 Respondents assert that although this proceeding was not 
r instituted until March 1966, the Division, as a result of the 
1 investigation conducted by the Special Study staff, had all of 

the information it needed by 1963. As previously noted, how­
ever, the allegations in these proceedings and the evidence 

1 introduced cover a period extending until mid-1964, and the 
1 Division asserts it did not begin to gather the necessary 
s evidence until the Commission issued its investigative order of 
s November 24, 1964. In any event, the law is clear that the 
s doctrine of laches or estoppel cannot be invoked against the 
r Government acting in a sovereign capacity to protect the 
I public interest.43 Respondents' position is not supported by 

their citation of Section 6 of the APA.44 Moreover, if, as 
respondents assert, they considered that the memory of any 
witnesses who testified against them had dimmed, they had 
ample opportunity to explore their testimony on cross-exami­
nation. And the lapse of time did not appear to hamper the 
recollection of the respondent-witnesses. 45 

PUBLIC INTEREST 

l. In view of the willful violations we have found on the part of 
registrant and the individual respondents other than Baskin, 

,s we must determine what sanctions are necessary or appropri­
n
 

h
 

42 See Rule 11.1 of the Commission's Rules of Practice which ('o.!ified the Commission's practice with 
reRpect to pre-hearing statements of staff witn(~sses, following the decision in Jencks v. [].S., 353 U.S. 657 

;s (1957). See R. A. Hoimull & Co., Illc., 42 S.E.C. 866, 879, n, 24 (1965), aft'd 366 F.2d 446, 455 (C.A. 2,1966).
 
It
 

43 See Rl:chard lV. Cea, S.E.C. 8, 21, and cases cited in n. 18 (1969).
 
g
 44 That section merely p['ovides: "With due regard for the convenience and necessity of the partie::; or 
It their representatives and within a reasonable time, each agency shall proceed to conclude a matter 

presented to it."
 
d
 4.~ Various respondents also eontend that the examiner's itlltial decision was not in conformity with the 

requirements of Section 8 of the APA (5 U.S.C. ~ 557(e» in that it failed to make appropriate findings with 
), respect to credibility and "other matters," or to rule on each proposed finding and conclusion. Our review 

of that deL:ision satisfies us that it comports with the standards set forth in the APA. See Stauffer 
Laboratories, lne. v. F.T.C., ~~43 F.2d 75,81-2 (CA. 9, 1965); Coyle Lines; lllc. v. U.S., U5 F. Supp. 272, 276 
(E.D. La., 1953);- .vormn!l Pol/isky, 43 S.E.C. 81)2, 861-62 (968). We note further as to the examiner's 

d credibility determinations that, aside from his findings with respect to representatiQ,ns made in the sale 
ofVatl-P~k stock which we have discussed above, responrlents raise specific objections to only three such 

); determmations. None of the evidence as to which those determinations were made is the basis for any of 

our findings. 



512 SECURITIES AND EXCHANGE COMMISSION 

ate in the public interest. With respect to Baskin, we were 
unable to conclude, on the record before us, that he partici­
pated in any of the violations found, and accordingly the 
proceedings with respect to him will be dismissed.46 As previ­
ously mentioned, the hearing examiner determined to suspend 
registrant from the NASD and PBW for four months, and to 
bar Hodgdon, Haight, Adam, and Harper. In addition, he 
concluded that Kitain and Davis should each be suspended 
from association with any broker or dealer for one year, and 
Carr and Kibler for ten months and five months, respectively, 
and that Amann should be barred with the proviso that upon 
an appropriate showing he might become associated with a 
broker-dealer in a supervised capacity after nine months. 

Various factors have been urged by respondents as warrant­
ing the imposition of no sanction or a lesser sanction than was 
imposed by the examiner. Among other things, they variously 
assert that the sanctions assessed are "grossly disproportion­
ate" to those imposed for similar offenses in non-"boiler-shop" 
cases, that to asses,s," sanctions for con4uct that occurred so 
long ago would be tper se punitive," )md that there is no 
evidence in this record that respondents are not now or have 
not been for a number of years "in total compliance with the 
law." At the least, it is urged these proceedings should be 
remanded to the examiner to receive the additional evidence 
"timely proffered" as to "compliance with the law" since the 
record was closed. 

The remedial action which is appropriate in the public inter­
est depends upon the facts and circumstances of each particu­
lar case and cannot be precisely determined by comparison 
with action taken in other cases.47 In determining the appro­
priateness of a particular sanction, we consider, among other 
things, the nature, extent and seriousness of the violations 
found, whether the firm's officials participated in the miscon­
duct, and the ever-developing standards of the securities in­
dustry, as well as any mitigating circumstances presented. The 
cases cited by respondents to show discrimination in the 
imposition of sanctions do not support their position, and a 
number of them involved settlements. In settlement cases, 
where as a rule there is no admission of violations, we take 

46 OUf l"ef~rences hCI'einafter to "respondents" will not include Baskin. 
"See Winkler v. S.F:.C .. 377 F.2d 517, 518 (C.A. 2,1967); Dlugas" v. S.g.G., 373 F.2d 107 (C.A. 2, 1967); 

Hiller v. oS.E.G., 429 F.2d 856 (C.A. 2, 1970); }lartill A. Fleishma", 43 S.E.C. 185, 190 (1900); 2 Loss, 
Securities Regulatio", (2d ed. 1961), pp. 1323-24. 
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into account pragmatic considerations such as the avoidance of 
time- and manpower-consuming adversary proceedings. 

The imposition of sanctions here is no less remedial because 
of the lapse of time since the misconduct occurred. Respond­
ents' argument would in effect require the dismissal of broker­
dealer proceedings in any case where an extensive investiga­
tion was made, a large number of respondents were involved 
and the many issues raised were vigorously litigated. The 
Division Was under no duty to adduce evidence that respond­
ents had not complied with the securities laws since the 
alleged violations occurred. As to respondents' request for a 
remand of the proceedings so as to adduce evidence of compli­
ance, we note that the evidence referred to had been offered by 
registrant and Haight merely to show that after the hearings 

s	 registrant had added supervisory personnel, installed new 
equipment, and adopted new policies and procedures. We reaf­
firm our previous ruling which denied such proffer.48 

" 
Various other factors have also been cited by the examiner 

or urged by' various respondents: the damage suffered as a 
result of unfavorable publicity; measures adopted by regis­
trant to prevent a recurrence of the alleged violations; the fact 
that Hodgdon has left the securities business with no intention 
of return-ng;49 Hodgdon's direction of other individual re­
spondents; the fact that registrant's employment of Davis, 
Kibler, Carr, Adam, Harper, and Kitain was their first as 
registered representatives; the fact that this was the first 
disciplinary proceeding against the individual respondents;I­

n	 and Amann's belief in the merits of the USI and DPCA 
)- offerings and his investment of personal and family funds in 

them. 

IS	 We conclude that the various mitigative factors cited are 
1­	 insufficient to overcome the serious fraud and other violations 
l ­	 of the respondents. We agree with the hearing examiner's 

determination that Hodgdon, Haight, Adam and HarperIe 
should be barred.	 We find, however, that the sanctions whichIe 

a 

4~ In our prior ruling we noted that we had in prior cases denied requests to reopen hearings for such 
purpose. Norris & Hirshb"'g, Inc., 22 S.E.C. 558, 559 (1946); Isthmus Steamship & Salvage Co., Inc" 42 
S.E.C. 465,469 (1964); Crow, Brourman & Chatkin, Inc., Securities E:xchange Act Release No. 7876, p. 2 
(April 29, 1966). We further stated the requested reopening would be an inappropriate departure from 
orderly procedures and an unwarranted prolongation of the proceedings, partic.ularly since the evidence 
sought to be introduced appeared essentially cumulative. : 

49 In July 1964. Hod~don ceased participation in the day-tQ·day management of registrant and sold a 
67); portion of his shares divesting himself of control. It appears that his association with the firm was 
oss,	 completely terminated in December 1965. Haight has been president, a director, and the major 

stockholder of registrant since July 1964. 
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the examiner imposed on registrant and the other individual 
respondents were inadequate in the public interest. 

As we have seen, registrant, various of its officers with the 
exception of Amann, and the other individual respondents 
participated in a nefarious scheme to defraud financial plan­
ning clients and betrayed the trust clients were induced to 
place in them. Although we have not found that Amann 
participated in that scheme, he made serious misrepresenta­
tions in the sale of USI stock and was to a maj or degree 
responsible for the violations of the registration requirements 
that occurred with respect to the USI and DPCA stock offer­
ings. In addition to Amann, moreover, registrant and the 
individual respondents other than Adam made fraudulent 
representations to customers in the offer and sale of various 
securities, and registrant, Hodgdon, Carr, Kitain and Davis 
violated the registration provisions of the Securities Act. Al­
though Hodgdon has left registrant, its so-called new manage­
ment consists of Haight, Carr, Adam, Harper and Kitain, each 
of whom owns 10 percent or more of the firm's stock. 

We conclude that registrant's broker-dealer registration 
should be revoked, that it should be expelled from NASD and 
PBW membership, and that Carr, Kitain, Davis, Kibler, and 
Amann as well as the other individual respondents should be 
barred. In our judgment the sanctions we are imposing are 
appropriate in the public interest notwithstanding that we 
have not affirmed all of the adverse findings made by the 
hearing examiner with respect to various of the respondents. 5o 

An appropriat~ order will issue. 

By the Commission (Commissioners OWENS, SMITH, NEED­
HAM and HERLONG). 

:'>0 Among other things, we have not sllstained the examiner's findings that fraudulent representations 
were made with respect to the rate of return on certain [·cal estate securities offered and sold by 

respondents. 
The exceptions to thf' initial decision of the hearing examiner are overrulerl to the extent. that they are 

inconsistent with our decision and sustained to the extent that they are in anord therewith. 


