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FOREWORD

This.is the eighteenth annual report of the Securities and Exchange
Commission to the Congress, summarizing the work of the Commis-
sion during the fiscal year July 1, 1951, to June 30, 1952.

The year has been one of continued intensive activity for the
Commission, which has operated under difficult conditions of re-
duced manpower resulting from a substantial cut in the appropriation
to the Commission for the fiscal year amounting to almost 16 percent.

Registrations of securities were the largest amount for any fiscal
year since securities have been registered with the Commission
and corporations raised more funds in the United States capita,i
market in fiscal year 1952 than in any 12-month period since 1929.
Registrations, totaling $9.5 billion in the fiscal year, brought the
average for the post-war fiscal years 1946 to 1952 to $6.7 billion,
compared with a $2.1 billion average for the fiscal years 1939 to
1945. Total corporate securities offered for cash sale during the
1952 fiscal year exceeded $9.0 billion. The large volume of securities
primarily reflected the greater need for funds by corporations, par-
ticularly those in defense industries, to finance their record expendi-
tures for plant expansion and new equipment. The successful
flotation of securities of this magnitude was possible because of
the prevailing favorable economic conditions, with the financial
position of corporations generally satisfactory and the securities
market strong.

In addition, the Commission, under the statutes which it adminis-
ters and under Chapter X of the Bankruptcy Act, is charged with
many other important duties, such as the surveillance of the securities
markets, the regulation of the activities of brokers, dealers and
investment advisers, the direction and supervision of the integration
and simplification of public utility holding company systems, and
advisory participation in Chapter X reorganizations. The Com-
mission’s activities under the Public Utility Holding Company Act
of 1935 during the past fiscal year and the early months thereafter
have been hig%ﬂighted by a series of successful compromises among
various classes of security holders, effected with the assistance of the
staff of the Commission, which have substantially reduced the time
necessary fo conclude many of the pending reorganization proceedings
under section 11 of the Act. The report discusses these and the other
activities of the Commission.

A significant development during the fiscal year which will aid
in the prevention of securities frauds in connection with the sale in
the United States of securities by Canadian brokers and dealers
was the signing of a Supplementary Extradition Convention between
Canada and the United States. This Convention provides for the
rendition of such persons charged with securities frauds.

The Commission has endeavored to maintain a high standard of
accomplishment in the face of an increasing work-load, notwith-
standing successive drastic reductions in its staff in this and preceding
fiscal years made necessary by budget limitations. The number
of employees of the Commission today is less than one-half of the
average number employed in 1941. Since the end of the 1952 fiscal

X1



X1I FOREWORD

year, the over-all stafl was reduced from 866 to 793, or by 8.4 percent,
as of December 31, 1952, and because of the unavailability of funds
a further decrease to about 770 is likely by June 30, 1953. Despite
the streamlining of procedures it has been necessary to eliminate
or curtail various services valuable to the public, and the reduction
in staff seriously hampers the Commission’s performance of essential
duties and threatens its ability to cooperate promptly and fully in the
financing of the defense effort.

During the fiscal year a subcommittee of the House Committee
on Interstate and Foreign Commerce, under the chairmanship of the
Honorable Louis B. Heller, was engaged in an extensive investiga-
tion of all phases of the Commission’s activities, and heard testimony
by members of the Commission and staff officials. A large amount
of material was prepared and submitted at the request of the sub-
committee, relating both to specific cases and to the activities of the
Commission generally. The Commission cooperated with the sub-
committee in every way possible, devoting about 20,000 man-hours
to the matter, which was still pending at the end of the fiscal year.
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. PART 1
ADMINISTRATION OF THE SECURITIES ACT OF 1933

The objectives of the Securities Act of 1933 are to provide investors
with full disclosure of material facts regarding securities publicly
‘offered for sale through the mails or instrumentalities of interstate
commerce, and to prevent misrepresentation, deceit, or other fraud-
ulent practices in the sale of securities. Disclosure is obtained by
requiring the issuer of such securities to file with the Commission
a registration statement, and related prospectus, containing signifi-
cant information about the issuer and the offering which meets the
standards prescribed by the statute. These documents are available
for inspection by the public as soon as they are filed. In addition,
the prospectus, which must be furnished to prospective investors
at or before delivery of the security, effectually brings the prescribed
disclosure directly to the attention of the individual investor.

It is the underlying theory of the Act that an investor equipped
with such information will be in a position intelligently to decide
for himself whether or not to buy the security offered. Thus, the
Commission is not empowered by this legislation to pass upon the
merits of the security; and, in order to make this fundamental principle
abundantly clear, every prospectus is required by the Act and the
Commission’s rules and regulations to carry the following statement
boldly on its face:

THESE SECURITIES HAVE NOT BEEN APPROVED OR DISAPPROVED
BY THE SECURITIES AND EXCHANGE COMMISSION NOR HAS THE
COMMISSION PASSED UPON THE ACCURACY OR ADEQUACY OF

THIS PROSPECTUS. ANY REPRESENTATION TO THE CONTRARY
IS A CRIMINAL OFFENSE.

DESCRIPTION OF THE REGISTRATION PROCESS

The Registration Statement and Prospectus
Any security may be registered with the Commission under the
Act by filing & registration statement on the appropriate form. Corre-
spondingly, no security may be sold in interstate and foreign com-
merce and through the mails unless it has been so registered.! Listed
below are the various forms prescribed for registration of securities:
Form S-1. General Form for Commercial and Industrial Companies.
Fogm S-2. For Shares of Certain Corporations in the Development
tage.
FOém S-3. For Shares of Mining Corporations in the Promotional
tage.
Form S—4. For Closed-End Management Investment Companies
~ Registered on Form N-8B-1.
Form S-5. For Open-End Management Investment Companies
" Registered on Form N-8B-1.
Form S—6. For Unit Investment Trusts Registered on Form N-8B-2.
Form S-10. For Oil or Gas Interests or Rights.

N ‘:t ‘There is a limited exemption of securities specified in sec. 3, and of transactions specified in seo. 4 of the
232122—53——2 1
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Form S-11. For Shares of Exploratory Mining Corporations.

Form C-2. For Certain Types of Certificates of Interest in Securities.

Form C-3. For American Certificates Against Foreign Issues and
for the Underlying Securities.

Form D-1. For Certificates of Deposit.

Form D-1A. For Certificates of Deposit Issued by Issuer of Securities

Called for Deposit. .

Form F-1. For Voting Trust Certificates.

Each form is designed to disclose appropriately for the class of
issuer involved the types of information prescribed in Schedule A
of the Act. As provided therein, these disclosures therefore cover
such matters as the names of persons who exercise control and direc-
tion of the business enterprise; the security holdings, remuneration,
options, and bonus and profit-sharing privileges, of each such corpora-
tion insider; the character and size of the business; financial statements,
certified by independent public or certified accountants, showing the
profitableness or unprofitableness of operations; the capital structure;
underwriters’ commissions; pending or threatened legal proceedings;
and the specific detailed purposes to which the proceec%s of the offering
are to be applied.

The prospectus, which as heretofore stated must be furnished to
the purchaser at or before the delivery of the security, and which
is an integral part of the registration statement, contains in abbre-
viated form the more essential items disclosed in the registration
statement proper.

Schedule B of the Act specifies the corresponding types of informa-
tion that must be disclosed in registration statements filed by foreign
governments. The Commission has adopted no particular form for
the use of Schedule B registrants; hence, foreign governments may
employ any form which adequately discloses the specified information.

As a part of its continuing program to make the prospectus a more
readable and understandable document, the Commission gave public
notice immediately after the close of the fiscal year of a proposal
further to change its rules governing the preparation and use of this
document which is so vital to the accomplishment of the objectives
of the Act. In view of the importance of the proposed changes, they
will be discussed at some length elsewhere in this report.

Examination Procedure

The staff of the Division of Corporation Finance examines each
registration statement to determine its compliance with the Act and
the Commission’s rules and regulations which implement the Act.
This analysis of a registration statement is never a simple or routine
undertaking for the security analysts, accountants and lawyers who
must work together as a coordinated team in completing the examina~
tion procedure within the short time limitation imposed by statute.
Always comprehensive, the processing frequently is an exacting task.
Especially is this so when the staff encounters in the registration
statement novel or complex financial problems peculiar to the line
of business in which the registrant is engaged, or finds that the
registrant has an unusually complicated capital structure, or multiple
and far-flung subsidiary companies.
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From the outset of its administration of the Act, the Commission
has employed various informal techniques which have simplified,
speeded-up, and made more effective the examination procedure.
Devices used for these purposes have elicited widespread commenda-
tion of registrants generally and are continually being improved.

Even before a statement is filed, the registrant’s lawyer, accountant
or other representative bas the opportunity to visit the Commission
and -engage in an informal prefiling conference freely made available
by the Commission’s expert staff in any case where such help is
desired in solving any problem that has arisen or may be anticipated
in the preparation of the proposed registration statement. As a
result, types or methods of disclosure appropriate under the circum-
stances of the particular case are determined in advance of the filing.

Where a statement has been filed and is shown upon examination
to be inaccyrate or incomplete in disclosure of material information,
the registrant is customarily advised by means of an informal letter
of comment specifying the information which must be corrected or
supplemented in order to meet the prescribed standards of disclosure.
The significance of this device lies in the opportunity it affords the
registrant to file correcting amendments before the statement becomes
effective.

It is not desired by the Commission, the issuer, or the underwriter,
that a registration statement should become effective unless it com-
plies with the Act. Often when the staff discovers deficiencies in the
statement as filed, or when the issuer or underwriter on its own motion
wishes to amend the statement or simply to delay its effectiveness
because of swift-moving developments in the highly sensitive and
competitive securities market or other business reasons, some risk is
created that the registration statement may become effective in
defective form or inopportunely for the purposes of the registrant.
Accordingly & practice has been developed whereby a registrant
facing such a risk may file a delaying amendment which has the sole
purpose of starting the statutory 20-day waiting period running
anew. During the 1952 fiscal year a total of 678 delaying amendments
and 1055 material amendments were filed before the effective date
of registration.

The Commission has power to issue a formal order under section 8
of the Act preventing or suspending the effectiveness of a registration
statement. The substantial nature of the deficiencies found in a
statement against which a stop order was issued under section 8 (d)
during the 1952 fiscal year will be discussed elsewhere in this report.

The Commission’s vital examination functions face & risk of serious
impairment resulting from the continued reductions in appropriations
to the Commission in recent years. During the year, budgetary
limitations forced the Commission to close its registration unit in
the San Francisco Regional Office where registrants located in the
Pacific Coast area or in Hawaii could conveniently file their registra-
tion statements instead of being required to submit them to the
headquarters office of the Commission in Washington. It also be-
came necessary to abolish the small field office in Tulsa in charge of
a staff geologist which had made effective contributions in the pre-
vention and punishment of fraud in the sale of registered and exempt
oil and gas securities.
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Effective Date of Registration Statement

Congress provided for a lapse of 20 days in the ordinary case be-
tween the filing date of a registration statement and the time it may
become effective. The purpose of the waiting period is to provide
investors with an opportunity to become familiar with the proposed
security before it may lawfully be offered to them. The possibility
of achieving this purpose is greatly enhanced by the fact that imme-
diately upon the filing of a registration statement extra copies of it
are made available by the Commission to representatives of financial
news services, financial writers, and newspapers generally. These
representatives in turn prepare releases covering all information
disclosed in the registration statement, or various items selected
therefrom as they prefer, and set in motion widespread publicity
about the contemplated offering which is immediately put on the
wire and distributed to their subscribers scattered from coast to coast.

The Commission is empowered in its discretion to aecelerate the
effective date so as to shorten the 20-day waiting period where the
facts are deemed to justify such action. In exercising this power,
the Commission must take into account the adequacy of the infor-
mation about the security which is already available to the public,
the complexity of the particular financing, and the public interest
and protection of investors.
Time Required to Complete Registration

The time required to complete the registration process is influenced
by certain variable factors, largely beyond the control of the Commis-
sion, such as the following: the time required by the staff to examine
the registration statement and send its letter of comment; the time
required by the registrant to prepare and file a correcting amendment;
and finally the time required by the staff to examine such an amend-
ment in the same manner as the original filing—ineluding any extension
of time which may have resulted from the filing by the registrant of a
delaying amendment. The average time required in each month of
the 1952 fiscal year for each of these principal stages as well as for all
steps combined in the registration process is shown in the accompany-
ing table. This table shows little change from results achieved during

Time elapsed in regisiration process—19562 fiscal year

1851 1952

July | Aug | Sept | Oct | Nov | Dec | Jan | Feb | Mar | Apr | May | June

Total number of registra-
tion statements becom-

Number of days elapsed
‘median): s

From date of filing reg-
istration statement
to date of first letter
of comment. .. ..._.. 10 10 10 10 10 12 10 10 1 12 12 10

From date of letter of
comment to date of

i t's first
amendment. 6 8 5 5 4 5 8 [} 5 8 [] 5

From date of filing first

material amendment
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the preceding two fiscal years. The average time required to complete
the registration process for the median statement, which amounted
to 21}12 days in both 1950 and 1951, was 21} days in 1952. In view
of the currently increased work load, aggravated by the acute man-
power shortage, this favorable result is attributable in no small part
to the loyalty and devotion of the members of the staff, many of whom
frequently work a considerable number of hours of overtime without
receiving extra compensation therefor.

VOLUME OF SECURITIES REGISTERED

The amount of securities effectively registered during the 1952
fiscal year was $9,500,000,000, the greatest amount for any fiscal year
since securities have been registered with the Commission and a third
greater than the previous high of $7,073,000,000, the amount for the
1946 fiscal year.? This is the seventh consecutive fiscal year for which
registrations were in excess of $5,000,000,000. Figures are presented
below on the annual volume of effective registrations since 1939 and
the extent to which these registrations were for cash sale for account
of issuers. More detailed information on registered issues for fiscal
year 1952, including monthly figures on the number and volume of
registrations, is given in tables 1 and 2 of the Appendix.

Effective registrations t

For cash sale for account of issuers
Fiscal year ended June 30 Al regis-
trations
Total Bonds Preferred | Common
$9, 500 $7, 529 $3,348 $851 $3,332
6,459 5,169 2,838 427 1, 904
5, 307 4,381 2,127 468 1,786
5,333 4,204 2,795 326 1,083
6, 405 5,032 2,817 537 1,678
6,732 4,874 2,937 787 1,150
7,073 5,424 3,102 991 1,331
3,225 2,715 1,851 407 456
1,760 1,347 732 343 272
659 486 316 32 137
2,003 1,465 1,041 162 263
2,611 2,081 1,721 164 196
1,787 1,433 1,112 110 210
2,579 2,020 1,593 109 318

1 Figures in millions of dollars, rounded to even millions. Bonds include face-amount certificates. Com-
‘mon stock includes certificates of participation and all other equity securities except preferred stock. Earlier
years are shown on p. 5 of the Sixteenth Annual Report.

Number of Statements

The amount registered in the 1952 fiscal year was represented
by 635 statements covering 881 issues, compared with 487 statements
covering 702 issues during the previous fiscal year. The number of
statements differs slightly from that shown under ‘Registration
Statements Filed” on a subsequent page, as explained in table 1 of the
Appendix, note 2.
Type of Registration

Of the dollar amount of securities registered in the 1952 fiscal year,
79.3 percent was for cash sale for acecount of issuers, 2.2 percent was
for cash sale for account of others than issuers, and 18.5 percent was

2 A discussion of all securities offerings, including issues registered under the Securities Aot of 1933 and
issues, appears on pages 189-91 of this report, while statistical data thereon appear in tables 3, 4,
and 5 of the Appendix.
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for other than cash sale as itemized in Appendix table 1, part 3.
Comparative figures for the 1952 and 1951 fiscal years are as follows:

Registered for 195¢ 1961
Cash sale for account of issuers. .. .concoo.. $7, 529, 287, 000 §5, 169, 092, 000
Cash sale for others than issuers_.ooo.-—coo-. 209, 673, 000 146, 912, 000
Other than cashsale ... ... __ 1, 760, 623,000 1, 143, 330, 000
Total. e eeeceaeeo 9, 499, 583, 000 6, 459, 333, 000

Type of Industry
The industries represented by the securities registered for cash
sale for account of issuers were as follows in fiscal years 1952 and 1951:
1952 1961

Electrie, gas and water. . _ . __._________.___ $2, 246, 560, 000 $1, 692, 604, 000
Manufacturing....._____ ---- 1,819, 300, 000 680, 950, 0600
Financial and investment____.__._ ---~- 1,553,637,000 1,319, 707, 000
Transportation and communication.__._____ 1, 536, 633, 000 667, 351, 000
Foreign government.._ oo oo oo .. 166, 141, 000 678, 484, 000
Extractive o oo oo 131, 993, 000 57, 076, 000
Merchandising_ .. ... 59, 825, 000 64, 239, 000
Service. .o e 9, 800, 000 2, 980, 000
Construetion____ .o .. 2, 948, 000 0
Real estate. .o oeooo o oaaeaas 2, 450, 000 5, 700, 000

Total . _ 7, 529, 287, 000 5, 169, 092, 000

From this and similar tables in recent annual reports, it can be
ascertained that of approximately $36.6 billion effective registrations
for cash sale for account of issuers during the past seven fiscal years,
$12.3 billion were electric, gas, and water, $7.6 billion were manu-
facturing, $7.4 billion were transportation and communication, $7.0
billion were financial and investment, $1.3 billion were foreign govern-
ment, and all others were somewhat over $1.0 billion. The trans-
portation group does not include issues, primarily railroad securities,
subject to Interstate Commerce Commission filings and therefore
exempt from registration. Electrie, gas, and water company issues
were the largest during the past four fiscal years, transportation and
communication issues the largest for the 1948 fiscal year, and manu-
facturing issues the largest for the 1947 and 1946 fiscal years.

Type of Security

Bonds amounted to 44.4 percent of the total registered in the
1952 fiscal year for cash sale for account of issuers, preferred stocks
11.3 percent, and all other equity securities 44.3 percent, as shown by
the following comparative figures for fiscal years 1952 and 1951:

1958 1951
BOnAS 1o — e oo $3, 345, 696, 000 $2, 838, 001, 000
Preferred stock. .o oo emeeeem 851, 432, 000 426, 649, 000
All other equity securities_ _ . - oooo_._ 3,332, 159,000 1, 904, 441, 000

7, 529, 287, 000 5, 169, 092, 000
1 Bonds include face-amount certificates.

Type of Offering

About 58 percent of the securities registered for cash sale for account
of issuers in the 1952 fiscal year were to be sold through investment
bankers pursuant to agreeménts to purchase for resale. Over 18
percent were to be sold on a best-efforts basis. The term ‘best-
efforts” as used here means all offerings through investment bankers
other than those pursuant to agreements to purchase for resale. The
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remaining 23 percent were to be sold direct by issuers to investors.
Comparative figures follow:
1862 1961

Through investment bankers:
Under agreements to purchase for resale.. $4, 373, 737, 000 $2, 547, 477, 000
On “best-efforts” basis_ .. —____.__ 1,390, 517, 000 1 1, 744, 573, 000
By issuers to investors_ _ .. ____________. 1, 765, 034, 000 877, 041, 000

$7, 529, 287, 000 $5, 169, 092, 000

1 Includes $500,000,000 State of Israel bonds,
Investment Companies
Data on securities registered for cash sale by investment companies,
although included with data on all securities registered for casb sale,
are presented here separately. This group of securities amounted to
$1.4 billion in the 1952 fiscal year and $1.2 billion in the 1951 fiscal
year. The registrants of these securities are divided into three main
categories: (1) Open-end companies, (2) closed-end companies, and
(3) 1ssuers of unit and face-amount certificates. Comparative data
for the two years are shown:

Management open-end companies:
Common stocks and certificates of participa-
tion:

Through investment bankers on ‘best- 1952 1951
efforts” basis. . __ .. __________ $1,047,620, 000 $840, 960, 000

By issuers toinvestors.._ ... __.__.____._ 31, 641, 000 16, 082, 000
Total . .. 1,079, 261, 000 857, 042, 000

Management closed-end companies:
Common stocks and certificates of participa-
tion:
Through investment bankers:
Under agreements to purchase forresale. 10,200,000 __________.=

On “best-efforts” basis.. ... __..____= 1, 647, 000 5, 566, 000
By issuers toinvestors_ ... ____.__._.__. - 8, 712, 000 33, 000
Total. e eeeee 2T 20, 559, 000 5, 599, 000

Units and face-amount certificates:
Face-amount certificates:
Through investment bankers on ‘best-
efforts” basis. oo oo —._..= 151,660,000 254, 808, 000
By issuers to investors. ... _______..__.. - 16,706,000 14, 288,000
Common stock and certificates of participation:
Through investment bankers on ‘‘best-

efforts’ basis_ .. .o __...._...= 106,150,000 59, 731, 000
Total - _ . .. = 274,515,000 328, 828,000
Purpose of Issue

Nearly 73 percent of the net proceeds of the securities registered
for cash sale for account of issuers in the 1952 fiscal year were for new
money purposes including plant, equipment, working capital, etc.
About 4 percent were for retirement of debt and preferred stock.
About 21 percent were for the purchase of securities, principally by
investment companies. The remaining 2 percent were for use of
foreign governments. The figures are shown in detail in Appendix
table 1, part 3.

Investment Bankers’ Compensation

Commissions and discounts to investment bankers, in the case of

new issues effectively registered for cash sale through them to the
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general public, have amounted to approximately the following per-
cents of gross proceeds in fiscal years 1943 to 1952:

Fisca'l]_gne:raoended Bonds | Preferred | Common Fiscal.nz'ne:rmended Bonds | Preferred { Common
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The above showing is exclusive of investment company securities,
offerings through rights to existing stockholders, securities sold to
special groups such as officers and employees, and securities registered
for other than cash sale. The commissions and discounts shown on
bonds in the above table are broken down by quality and size of issue
in Appendix table 2 of this report and its predecessors.

REGISTRATION STATEMENTS FILED

The amount of new financing proposed to be offered under the
Securities Act during the 1952 fiscal year rose to an all-time high of
$9,045,035,056 represented by 665 registration statements filed. The
previous record was established in the 1946 fiscal year when the
aggregate offering was $7,401,260,809 represented by 752 statements.
As shown in the following table, the new high exceeds the amount in
the 1951 fiscal year by over 409, and that in the 1950 fiscal year by

over 709,.
Regisiration statements filed—1949-52

Fiscal year— Number Amount Fiscal year— Number Amount
1049 . 455 | $5,124,439,119 || 1951 __ ... ________ 544 | $6,371,827,423
1850 e ccecicaaen 496 5,220,654,010 1} 1952 oo 665 9, 045, 035, 056

These expanding figures deal with proposed offerings and not
necessarily sales. Nevertheless they reflect informed underwriters’
opinion that the public has a growing ability and willingness to invest
in additional securities. Especially significant of the increasing work
load carried by the reduced staff available for processing these regis-
tration statements is the fact that the 665 statements filed during
the 1952 fiscal year represent 229, more statements than the number
filed in 1951 and 349, more than the number filed in 1950. It is also
significant in this connection that new registrants—those without
previous experience in filing registration statements—accounted for
119, or 229, of all statements filed in 1951. The number and pro-
portion of such new registrants rose in the 1952 fiscal year to 165, or
259, of the total filing statements. In all cases the examination
process is necessarily exhaustive and time-consuming; in the case of
new registrants it undeniably requires the application of additional
man-hours.

Particulars regarding the disposition of all registration statements
filed are summarized in the following tables: -
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Number and disposition of registration slalements filed

Prior toJuly 1, | July 1, 1051 to { Total as of June
1951 June 30, 1952 30, 1952

9,083 665 9, 748

" : 7,629 1634 18,250

Under stop or refusal order—net. oo o] 183 1 184

Withdrawn—c—cercooo=o== = 1,202 31 1,233

Pending at June 30, 1951 __ [ N F R

Pending at June 30, 1952_. - S N 72

L+ X: | S PV 9,083 —bremeremmmben—. 9,743
Aggregate dollar amount: P —

flled———r e e $69, 555, 152, 582 $9, 045, 035, 056 $78, 600, 187, 638

As effective’l e cees semm lmerrereremmee ==t 65,900, 108, 254 9, 499, 583, 240 75,399, 791, 494

1 This figure does not include two registration statements which were withdrawn after becoming effectives

3 This figure does not include three registration statements which became eflective prior to July 1, 1951,
and were withdrawn, and one which became effective prior to this period and was placed under stop order,
and these are counted in the number withdrawn,

Additional documents filed in the 1962 fiscal year under the Act

Nature of document: Number
Material amendments to registration statements filed before the

effective date of registration . _____________________.______ - 1,055
Formal amendments filed before the effective date of registration for

the purpose of delaying the eflective date.._____________._______ _ 678

Material amendments filed after the effective date of registration_._. 683

Total amendments to registration statements. . ________.______ 2, 416
Supplemental prospectus material, not classified as amendments to

registration statements. - ..o ol ... 1208

EXEMPTION FROM REGISTRATION UNDER THE ACT

The Congress, recognizing the need to encourage small business
enterprise, authorized the Commission under section 3 (b) of the Act
by its rules and regulations to exempt from the registration require-
ments security offerings up to $100,000, subsequently raised by
statutory amendment enacted May 15, 1945, to $300,000. Acting
undec this authority the Commission has adopted five types of
exemptions of small offerings as identified below:

Regulation A. General exemption for small issues up to $300,000 for issuers

. (limited to $100,000 for controlling stockholders).

Regulation A-R. Special exemption for notes and bonds secured by first liens
on family dwellings up to $25,000.

Regulation A-M. Special exemption for assessable shares of stock of mining
companies up to $100,000.

Regulation B. Exemption for fractional undivided interests in oil or gas rights
up to $100,000.

Regulation B-T. Exemption for interests in oil royalty trusts or similar types
of trusts or unincorporated associations up to $100,000.

By far the most frequent of these exemptions are the ones provided
by Regulations A and B, which call for the filing, respectively, of a
letter of notification and an offering sheet. These documents call
for a disclosure in brief summary of pertinent information regarding
the security which is far less complete than what is prescribed by the
Act for a registered security. After such filing, little time elapses
before the offering may be made—five business days under Regulation
A, and eight calendar days under Regulation B. Any sales literature
to be used must be filed in advance with the Commission.
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Exemption from registration afforded by any of the regulations
adopted pursuant to section 3 (b) does not carry exemption from the
civil liabilities for material untruths or omissions imposed by section
12 or from the criminal liabilities for fraud imposed by section 17.

Exempt Offerings Under Regulation A

During the 1952 fiscal yvear 1,494 letters of notification were filed to
cover proposed offerings of $210,672,956. While the amount of these
offerings does not represent an increase comparable to that shown for
the year in offerings of registered securities, it reflects a substantial
increase over the 1,358 filings in the amount of $174,277,762 under
Regulation A in the preceding year. Comparative figures for the
past two years for each regional office are shown below.

1051 fiscal year 1952 fiscal year

Regional office Number Number Percent
of letters | Aggregate |of letters| Aggregate lofincrease
of notifi- offering of notifi- offering in aggre-
cation price cation price gate offer-
filed filed ing price

75 | $11, 526,403 07 | $16,874,175 46
89 10, 844, 052 89 12, 286, 417 13
132 18, 590, 277 149 20, 578, 110 11
89 12,026, 985 106 16,015, 445 33
102 12, 650, 509 132 19, 237, 418 52
80 11, 751, 293 101 15, 506, 735 32
372 45, 669, 680 381 50, 855, 271 i1
208 25, 846, 180 218 29, 673, 367 15
117 15, 649, 244 123 17,339,020 11
9,723,139 100 12, 306, 988 27

Total - 1,358 | 174,277,762 1,494 | 210,672,956 21

Included in the 1952 fiscal year totals are 196 letters of notification
covering stock offerings of $25,531,264 with respect to companies
engaged in the oil and gas business.

In connection with the total of 1,494 letters of notification there were
also received and examined by the staff during the fiscal year 1,417
amendments, so that roughly speaking the average letter of notification
required the filing of one amendment in order to meet the limited
applicable standards. Likewise received and examined were 1,831
copies of sales literature to be used to promote these offerings.

Information is available as to 1,488 of the small offerings filed in the
1952 fiscal year to show their relative size; whether made by the issuer
or stockholders; and the extent to which and by what class of persons
underwritten. As to size, 756 covered offerings of $100,000 or less; 276
over $100,000 and not over $200,000; and 456 over $200,000 but less
than $300,000. Issuers made 1,209 of these offerings; stockholders
267; and issuers and stockholders jointly 12. Practically half, or 742
of the offerings were underwritten, mostly by commercial under-
writers who handled 568, and otherwise by officers and directors or
other persons not regularly engaged in the underwriting business who
accounted for the remaining 174.



EIGHTEENTH ANNUAL REPORT 11

Exempt Offerings Under Regulation A-M

During the year the Commission received a total of five prospec-
tuses under Regulation A-M covering an aggregate offering price of
$203,368 of assessable shares of stock of mining companies. All were
filed at the Seattle Regional Office.

Exempt Offerings Under Regulation B—0il and Gas Securities

The Commission maintains in the Division of Corporation Finance
an Oil and Gas Unit dealing especially with the technical and complex
problems peculiar to offerings of oil and gas securities. As noted
above, it was necessary during the year to abolish the Tulsa office
previously maintained as an important outpost to handle this special-
1zed work.

During the 1952 fiscal year the staff of the Oil and Gas Unit exam-
ined a total of 93 offering sheets filed with the Commission under
Regulation B, and 54 amendments to such offering sheets; 196 of the
letters of notification filed under Regulation A which covered stock of
companies engaged in the oil and gas business; and 114 of the registra-
tion statements, and 101 amendments thereto, filed under the Act by
oil, natural gas, or refining companies. A by-product of these examina-
tions was the necessary preparation of 135 memoranda dealing with
such technical matters as the accuracy or reasonableness of geo%ogical
reports, estimates of oil reserves, ete., intended to be used by offerors
of registered securities as a part of their registration statements. In
addition, as an aid to the Commission’s enforcement of the provisions
of sections 12 and 17, regional offices submitted to this specialized staff
for technical analysis and review 315 exhibits of sales literature pro-
posed to be used by offerors of exempt oil and gas securities.

The following formal actions were taken during the year with respect
to the filings under Regulation B.

Action taken on filings under Regulation B

Temporary suspension orders—rule 340 (8) - - .. ._-_
Order terminating proceeding after amendment_._ . ________________
Ordex;i consenting to withdrawal of offering sheet and terminating pro-

ceeding . i
Orders cgnsenting to withdrawal of offering sheet (no proceeding pending)__
Orders terminating effectiveness of offering sheet . __________________._
Orders accepting amendment of offering sheet_.. ... __________

gcnh"‘ =o©

Total number of Orders._ .o v oo e e e ——————— 60

Confidential reports of sales.—The Commission obtains certain
confidential reports of actual sales of securities exempt under Regula-
tion B which are also examined by the staff to assist in determining
whether violations of the law have occurred in such sales. During the
1952 fiscal year, 1,322 such confidential written reports of sales on
Forms 1-G and 2-G, pursuant to rules 320 (e) and 322 (c¢) and (d),
were received and examined. They covered aggregate sales of
$1,508,868.

0il and gas investigations.—The Commission conducts numerous
investigations, which arise largely out of complaints received from
individual investors, to determine whether there has been any violation
of any other ‘frovision of law in the sale of oil and gas securities
exempted under Regulation B. Litigation resulting from these
investigations is discussed later in this report.
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FORMAL ACTION UNDER SECTION 8

As previously indicated, the Commission has power to institute
formal proceedings under section 8 (b) to determine whether to issue
a stop order to prevent a registration statement from becoming
effective when it appears to be inaccurate or incomplete in any material
respect; under section 8 (d) to determine whether to issue a stop order
to suspend the effectiveness of a registration statement so defective;
and under section 8 (e) to make an examination to determine whether
to issue a stop order under section 8 (d).

Stop-order Proceedings Under Section 8 (d)

Cristina Copper Mines, Inc.—File No. 2-8/87 —During the 1952
fiscal year a stop order was issued under section 8 (d) suspending the
effectiveness of the registration statement of Cristina Mines, Litd., a
Delaware corporation organized in 1945. This registration statement
became effective August 22, 1950, as to 400,000 shares of 50¢ par
value common stock to be offered publicly at $1.00 per sharve. After
the sale of 31,610 shares pursuant to the registration statement,
Cristina withdrew the unsold 368,390 shares from registration on
June 13, 1951. Between May 23 and 29, 1951, an examination was
held under section 8 (e), and after the institution of stop-order pro-
ceedings on June 29, 1951, the record of that examination was in-
corporated in these proceedings. The Commission’s findings and
opinion resulting in the issuance of a stop order suspending the
effectiveness of this registration statement on May 1, 1952, is available
as Securities Act Release No. 3439. Certain data relating to Cristina’s
public offering of unregistered shares, the sale of promoters’ holdings,
the market price of its shares, and the false and misleading character
of relevant financial statements which were held to require the stop
order are briefly discussed below.

Cristina holds 37 leases of mining properties covering a total area
of about ten square miles in Cuba. It acquired these leases in 1945
from its president and principal promoter, H. Cortez Johnson. The
only shipment of ore from the property in the nine years the leases
had been held by Cristina or Johnson was of approximately 2,200
tons in 1948 from which proceeds of $41,350.87 were received. The
registration statement recited that the proceeds of $340,000 expected
from the offering were to be expended, after payment of the expenses
of the offering, to explore and develop the present mine area and to
extend workings into new areas.

The registration statement represented that Cristina had sold
162,000 shares of its stock “privately” by April 1950 to “eighteen
private individuals for investment purposes only ‘and not for distri-
bution.” However, the record developed in these proceedings shows
that these 162,000 shares were in fact sold to approximately seventy
persons, and that an additional 28,000 shares, of which no mention
was made in the registration statement, were also sold by Cristina in
July and August 1950. The Commission, after reviewing the record,
found that the statement that 162,000 shares had been privately
offered, and the failure to disclose the offering of the 28,000 shares
and the existence of a contingent liability under the Act because of
Cristina’s failure to register any of these 190,000 shares, rendered the
registration statement materially false and misleading.
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During the period the registration statement was in effect and the
registered shares were being offered at $1.00 per share, at least 28,650
shares of Cristina stock owned personally by individuals who were
directors or promoters of Cristina or closely associated with the
company were offered and sold by them at prices ranging from 40¢
to 75¢ per share. In addition, beginning about January 1951, there
was an active over-the-counter market in Cristina stock at prices sub-
stantially lower than the $1.00 offering price of the registered shares,
and transactions were effected between January 17 and March 5, 1951,
in the total amount of 22,900 shares, af prices ranging from 50¢ to 75¢.
Although Cristina filed several amendments to the registration state-
ment after these sales had been made by these individuals and the
over-the-counter market had been developed, disclosure of those facts
was not made therein. The Commission found that such disclosure
should have been made in connection with the continued use of the
stated offering price of $1.00 per share, since it would have indicated
that such price was considerably higher than the current price on the
open market.

The registration statement filed by Cristina disclosed no liabilities.
The record in these proceedings showed, however, that as of June 30,
1950, Cristina owed approximately $2,000 for expenses incurred in
connection with its operations; around $1,000 to its accountant;
approximately $6,000 to one promoter for back commissions; $3,000
to another promoter; and was in default on its royalty payments to
the extent of over $9,000. In addition, Cristina owed its attorney
an amount that was in dispute, and, as suggested above, it was
contingently liable for selling unregistered securities in violation of
the statute. Besides the materially misleading omission of liabilities,
which exceeded the current assets of the company stated at $6,536.11,
the financial data included in the registration statement were found by
the Commission to be inaccurate and incomplete in certain other
respects.

The Commission concluded that, in view of the substantial nature
of the various deficiencies found in this registration statement, the
issuance of a stop order was required in the public interest.

DISCLOSURES RESULTING FROM EXAMINATION OF
REGISTRATION STATEMENTS

The results of the Commission’s work in the examination of regis-
tration statements are illustrated below,
Summaries of earnings.—In announcing the adoption on November
1, 1951, of the revised lgorm S-1 for the registration of securities under
the Securities Act, which will be discussed more fully later in this
report, the Commission called particular attention to 8 new provision
in the form pertaining to the summary of earnings in the prospectus,
Under this provision, if the summary of earnings set forth in the
prospectus is certified for the required period and contains the same
disclosure as would be contained in conventional profit and loss state-
ments, the summary will be accepted as meeting the requirements for
groﬁt and loss statements and such statements will not be required to
e included elsewhere in the prospectus or in the registration state-
ment. It was anticipated that this provision for the elimination of
unnecessary duplication and the consequent reduction in the length of
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the prospectus would appeal particularly to registrants in the public
utilities field since it had been customary for such registrants to in-
clude practically the same detail in the summaries as was prescribed
for the profit and loss statements. Not surprisingly, therefore, the
first use of this permissive rule, commencing in December, was made
by certain utility registrants. Of course the new rule does not apply
solely to public utilities, and it has subsequently been used by various
malxlllufacturing and industrial registrants with equally beneficial
results,

The summary of earnings is generally considered to be one of the
most important parts of the prospectus and as such must be prepared
with great care to be sure that no misleading inferences may be drawn
from 1t. The following cases illustrate the results achieved by the
staff’s examination of the summary.

The registration statement, as originally filed by a company deriving
its income principally from long-term contracts, included in the sum-
mary of earnings and in the financial statements unaudited interim
figures for the 12-week period subsequent to the close of its last fiscal
year. The summary, in addition to its figures for ten full fiscal years
and the 12-week interim period, also included figures for the 16-week
period subsequent to the close of the fiscal year. Comparison of the
two interim periods disclosed net income in the last 4 weeks of the
16-week period approximately equal to the net income in the first
twelve weeks. In view of the possible interpretation that this com-
parison indicated a substantial improvement in earnings, which was
unwarranted because of the nature of the business, it was agreed in a
discussion between members of the staff and counsel for the company
to delete the 12-week figures from the summary of earnings and to
substitute the 16-week for the 12-week figures in the financial state-
ments.

In another case the prospectus submitted as a part of the registra-
tion statement, as originally filed, contained a consolidated summary
of earnings for five fiscal years and for an interim period of 5 months.
It was noted in the process of examination that a company with ap-
proximately equal sales and assets was merged into the registrant near
the close ofy the second fiscal year but was not included in the summary
until the year after the merger, which was the third year included in
the summary. Under the circumstances, it did not appear to the
staff that the information furnished for the first 2 years was fairly
comparable to that shown for subsequent periods. Consequently,
this registrant, at the staff’s request, restated the results of operations
for the first 2 years on a combined basis to reflect the effect of the
merger, and made corresponding changes in the paragraph in the text
which discussed the growth of the company. As originally filed, it
was asserted that in 5 years sales increased from $29,000,000 to $206,-
000,000 and total asseis from $24,000,000 to $130,000,000. As
amended, it was stated that sales on a combined basis increased from
$63,000,000 to $206,000,000 and combined assets from $40,000,000 to
$130,000,000.

Accounting for a “pooling of interests.”—A foreign company filed
with its registration statement a prospectus in which it was stated
that the registrant was formed for the purpose of amalgamating a
number of existing companies engaged in the oil business. The regis-
trant urged before the Commission that the transaction was a pur-
chase of assets (as distinguished from a business combination and
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pooling of interests) and that therefore the assets of the amalgamation
should be stated on the basis of an amount, agreed upon by the several
constituents, representing the value of the registrant’s shares issued
in the transaction. On this basis, the consolidated balance sheet
would have reported total assets of approximately $14,500,000, and
capital surplus in excess of $10,000,000.

The Commission, giving consideration to the nature and effect of
the transactions resulting in the formation of the registrant and its
absorption of the businesses of its predecessor and subsidiary com-
panies, concluded that the transaction in substance involved a business
combination and pooling of interests and that accounting procedures
applicable to such a transaction should be followed in setting up the
balance sheet of the new company. As a result, the consolidated
balance sheet of the registrant reported total assets of approximately
$8,400,000 and capital surplus of approximately $4,100,000.

In this connection it may be noted that the prospectus stated that
the price at which the shares were offered was in excess of the value
per share attributable solely to the company’s already proven oil and
gas reserves and its equity in subsidiary companies less its and their
mdebtedness, or solely to earnings of the company and its predecessor
and subsidiary companies as shown in the financial statements included
in the prospectus. Therefore, the prospectus stated, the offering
price already anticipated and reflected the possibility that the company
and its subsidiary companies might in the future discover and develop
oil and gas reserves greatly in excess of those presently owned.

Independence of accountanis~—In connection with the processing
of registration statements during the past year evidence was developed
by the staff in a number of cases indicating that the financial state-
ments included in the registration statements had been certified by
accountants who, under the rules of the Commission, could not be
congidered independent of the registrant. In several of these cases
this situation was revealed early in the examination procedure and new
accountants were appointed by registrants without delay. One of
these registrants was a new investment company, whose accountant
selected to certify the financial statements was shown by the original
prospectus to be its treasurer, director and stockholder. Any one
of these relationships is sufficient to disqualify an accountant under
the Commission’s definition of an independent accountant. Other
cases involved either director or stockholder relationships on the part
of the proposed accountants.

Two other cases in which the accountants were deemed not to
meet the Commission’s standards of independence were similar in
many respects, including the fact that the disqualifying relationships
were not revealed until shortly before it was desired to have the
registration statements become effective. The determination that
the accountants were not independent in these cases resulted in
delays and increased expenses which could have been avoided by the
registrants if they had made full disclosure of the relevant facts prior
to filing. In both cases the accountants had served the client for
many years, and during the period for which they certified financial
statements included in the registration statements they participated
in real estate transactions with officers of the registrants under circum-
stances which led to the conclusion that the accountants could not be
considered as independent of the registrants. However, in both cases
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new accountants were appointed, and financial statements certified
by them were furnished in amendments to the registration statements.
In one of these instances the new accountants found it necessary to
restate the income for all years included in the prospectus in order to
eliminate the effect of arbitrary reserves used by the management,
with the approval of the first accountants, in stating the value of
inventories—a practice not considered to be in accordance with gener-
ally accepted accounting principles.

Effect of insiders’ dealings on offering price—A mining company
incorporated in a foreign country where its common stock is listed
on a securities exchange filed a registration statement covering an
offering of its shares at a price fixed in relation to the market quotation.

In the course of the examination of the registration statement, a
study was made by the staff of a number of articles appearing in a
widely read mining newspaper over a period of months preceding the
filing of the registration statement, during which time there was
extensive activity with a substantial rise in the quoted price of the
stock. The study showed that the newspaper articles contained
statements that were inaccurate and in sharp variance with the infor-
mation given in the registration statement and that there had been
extensive trading in the shares by persons acfive in the affairs or
holding large blocks of stock of the company. In view of the possible
influence of these circumstances upon the market price, and con-
sequently upon the offering price of the shares, the following disclosure
was added to the prospectus:

The prices * * * at which the securities are being offered are essentially
arbitrary and cannot reasonably be related to any development in the Company’s
affairs to date. The price of the Company’s shares on the * #* * Stock
Exchange has fluctuated widely, ranging during the past year from a low of $0.60
to a high of $1.95 and closing on March 7th, 1952 at $1.07 per share. These
prices bear no discernible relationship to the progress of the Company in the
exploration of its mining properties and must be viewed in light of market activ-
ities which may have been affected by rumors and the appearance from time to
time of inaccurate public press reports. Large stockholders and other persons
active in the affairs and management of the Company have engaged in extensive
trading in the stock of the Company during the past year.

Distortion of per-share earnings figures corrected.—Per-share earnings
figures are often used by investors as a preliminary, rule-of-thumb
gauge of the appropriateness of the offering price of new common
stock issues, and the revised Form S-1 requires that if common stock
is being registered, earnings per share applicable to common stock
must be shown when appropriate in connection with the earnings
summary. This requirement, however, presupposes that such earn-
ings per share will be calculated on a rational basis.

A manufacturing company was managed and wholly owned by two
individuals, one of whom desired to sell out his entire one-half interest
and retire from the business, and the other was to retain his equity
and his control and management of the company. As a preliminary
to this transaction, steps were taken to revamp the capital structure
of the company to provide for two classes of stock, called respectively
“Common Shares’” and “Class B Shares.”” At the effective date of
the registration statement which was then filed to cover the public
offering of securities by the selling stockholder, the recapitalization
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of the company was to have been completed and all of the common
shares (100,000 shares) were to be owned by the selling stockholder
and all of the class B shares (150,000 shares) were to be owned by the
nonselling stockholder. The 150,000 class B shares were to be con-
vertible into 111,000 common shares at the end of 5 years, were to
have voting control of the company, but were not to be entitled to
receive dividends until $2 per share non-cumulative annual dividends
were paid on the common shares. As a preliminary to the offering,
the company entered into a 5-year employment contract with the
nonselling stockholder. This contract plus the dividend and con-
version provisions of the class B shares issued in the recapitalization
accomplished, as a practical matter, simply a temporary waiver by
the nonselling stockholder of his right to receive dividends on his
50% stock equity in the company for 5 years, compensated for in
substantial part by (a) the contract which entitled him to receive
$80,000 per year salary (with other benefits in the event of death or
incapacity), (b) the holding by him of an absolute majority voting
control of the company during the 5-year period, and (c¢) at the end
of such period his entitlement to 111,000 shares of common stock as
compared to the 100,000 shares being issued for the selling stock-
holder’s 509, equity.

The prospectus as originally filed in this case included a per-share
earnings table which attempted to attribute to the 100,000 common
shares issued for the selling stockholder’s 509, share in the business,
in one column the entire earnings of the company, and in a second
column $2 per share plus 509, of the earnings over that amount.
The examining staff took the position that neither of these columns
gave earnings properly ‘“‘applicable’” to the stock being offered, and,
at the request of the staff, there was substituted in the prospectus a
table showing per-share earnings on the basis of the 211,000 shares
of common stock ultimately to be outstanding by virtue of the whole
gq;ﬁty in the business. The radical nature of this change is shown

elow:

As originally filed—

Net earnings
per share on
Net earn- | 100,000 com-
ings per | mon shares,
share on after pro-
Year ended May 31 100,000 vision for
common | earnings ap-
shares plicable to
class B com-

mon shares
1047 $1.69 $1. 69
B oSS RO pupegepegrgepepamperey ey 3.47 2.73
1949 _ 4.15 3.07
1950 _ e epeied = 6.26 4.13
1951 .. 9.72 5.86
8 months ended Jan. 31, 1052 2.11 2.05
2 months ended Mar. 31, 1952. 1.20 1.20
10 months ended Mar, 31, 1952 3.31 2,656

232122—53——38
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As revised—

Net earn-
ings per
share on.

Year ended May 31 211,000

common

shares
1947 N $0.80
T8 et ermmm e e s ee— e e emeeeemmmmmme— e ————— 1.64
140 e e mmmecmcm - e 196
1950. — === 2.96
1951 DT . . 4.60
8 months ended Jan. 31 1952 . cmeameea 1,00
2 months ended Mar. 31, 1952, . e rmnmeecccmm e —c e mm o .57
10 months ended Mar. 31, 1952__ - 1.67

Speculative hazards disclosed.—A corporation organized under the
laws of Delaware to acquire all of the stock of a foreign corporation,
which had been organized to explore for sulphur under a concession
from a foreign government, filed a registration statement covering
400,000 shares to be offered the public at $1.00 per share. The staff
insisted that full disclosure be made of material facts concerning the
participation of inside promoters. As a result, the registrant incor-
porated in its amended prospectus an ‘“Introductory Paragraph”
which described the basis of the insiders’ participation in sharp con-
trast to the basis upon which public investors were to be offered a
share in the venture, as indicated in the following quotation therefrom:

[The registrant] has no operating history, and neither owns nor controls any
known sulphur deposits. The offering price of $1.00 per share for the 400,000
shares of Common Stock to be sold was determined arbitrarily and such price
does not necessarily have any relation to the value of the shares offered. There
is presently no established market for the Common Stock.

The purchasers of such 400,000 shares of Common Stock who will provide all
of the cash required for the purposes of this financing as described later in this
Prospectus, will acquire only 31.259%, of the total Common Stock then outstanding.

[The foreign corporation] and its controlling stockholders who are identified
later in this Prospectus as promoters acquired a total of 800,000 shares of Com-~
mon Stock and will receive in addition $100,000 in cash from the proceeds of this
financing and a royalty of $1.00 per short ton of sulphur produced for the assign-
ment of certain rights in concessions of unproven value on which the cost in eash
to these promoters has been $12,882.84. The holdings of Common Stock of such
promoters will therefore constitute 62.5% of the outstanding stock on completion
of this financing.

The directors of [the registrant] who are also later identified in this Prospectus
ag promoters have received 80,000 shares of Common Stock for services rendered
gnd to be rendered, or 6.256% of the outstanding stock on completion of this

nancing.

Thus a total of 68.759%, of the Common Stock will be held by persons designated
as promoters.

CHANGES IN RULES, REGULATIONS AND FORMS

Particularly important changes have been made and others have
been proposed by the Commission during the period under review in
the rules and forms used in administering the Securities Act. Espe-
cially notable are the changes in rules and forms adopted or proposed,
as described below, which reflect the Commission’s continual efforts
to improve the effectiveness of the vital prospectus in achieving the
standard of disclosure intended by the statute.

Rule 138—Definition, for purposes of Section 5, of “‘sale,”’ “offer to
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sell,”’ and “‘offer for sale.”—During the year the Commission adopted
a new rule, designated as rule 133, which in effect excludes from the
operation of section 5 of the Act the issuance of securities in connec~
tion with certain types of corporate reclassifications, mergers, con-
solidations and sales of assets,

The new rule codifies the administrative construction, going back
at least to 1935, to the effect that, for purposes of registration, no
“sale’” to the stockholders of a corporation is deemed to be involved
where, pursuant to applicable statutory or charter provisions, the
vote of a specified majority of stockholders on a proposed reclassifica-
tion of securities or merger or consolidation, or on a proposed sale of
assets in exchange for the stock of another corporation, will bind all
stockholders except for the statutory appraisal rights of dissenters.

Substantially this rule was first promulgated by the Commission in
September 1935 as a note to Rule 5 of Form E-12 Form E-1 was
the registration form for securities sold or modified in the course of a
reorganization, as defined in rule 5 of that form. In April 1947 the
Commission rescinded Form E-1 as part of its general form simplifi-
cation program.* Since then the Commission has continued to follow
the so-called “no sale theory”’ administratively in applying section
5 of the Act.

The Commission has never felt, however, that the ‘“no sale theory”
necessarily applies in other contexts either under the Securities Act or
under any of the other Acts administered by the Commission. As
the United States Court of Appeals for the Second Circuit has had
occasion to emphasize, section 2 of the Securities Act provides that
the terms defined therein, which include the term ‘“sale,” shall have
the prescribed meanings “unless the context otherwise requires.” ®
Thus, under the Public Utility Holding Company Act of 1935 the Com-
mission has uniformly treated the issuance and sale of securities in
mergers and analogous transactions as involving sales requiring its
prior approval.®

The new rule is specifically limited by its terms to section 5 of the
Securities Act. Consequently, whether or not a sale is involved for
any other purpose will depend upon the particular statutory context
applicable, and the question should in no sense be influenced by the
rule. As a matter of statutory construction the Commission does
not deem the ‘“‘no sale theory,” which is described in the rule, to be
applicable for purposes of any of the anti-fraud provisions of the
Securities Act, the Securities Exchange Act of 1934, or the Trust
Indenture Act of 1939.

Rule 16—Definition of *“ solicitation of such orders” in Section 4 (2)—
The Commission also adopted during the year a new rule, designated
as rule 154, which defines the term “solicitation” in connection with
the exemption for unsolicited brokerage transactions in section 4 (2)
of the Act.

Section 4 (2) exempts from the registration and prospectus require-
ments of the Act:

Brokers’ transactions, executed upon customers’ orders on any exchange or in
the open or counter market, but not the solicitation of such orders.

3 Securities Act Release No. 493 (Class C).

4 Securities Act Release No. 3211,

§ Schillner v. H. Vaughan Clarke & Co., 134 F. 2d 875 (1843),

8 Rochester Gas & Electric Corp., Holding Company Act Release No, 8340 (December 27, 1945).
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The interpretation of Section 4 (2) has been the subject of considerable
doubt. The purpose of the new rule is to settle some interpretative
questions relating to the meaning of the word ‘“solicitation” in that
section.

Paragraph (a) of the rule provides that the term ‘‘solicitation of
such orders’ shall be deemed to include “the solicitation of an order
to buy a security, but shall not be deemed to include the solitica-
tion of an order to sell a security.”” For reasons set forth by the
Commission in Brooklyn Manhattan Transit Corporation, 1 SEC 147,
171-2 (1935), if the broker solicits an order to buy a security,
Section 4 (2) does not provide an exemption either for the solicitation
itself or for the resulting transaction. On the other hand, the mere
fact that the broker solicits the seller to sell will not destroy any
exemption otherwise available to him under Section 4 (2); this con-
struction is based on the fact that the statute is designed primarily
for the protection of buyers rather than for the protection of sellers.

While paragraph (a) of the rule makes it clear that there is no
exemption for