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FOREWORD

This is the fourteenth annual report to the Congress about the work
of the Securities and Exchange Commission. Of necessity it is only
a summary and a selection of the more significant Commission activ-
ities. The day-to-day work load is presented primarily through sta-
tistical tables and other condensed compilations. The Commission is
always ready to give any additional information that may be requested.

This report should be of particular help to members of the Congress
who have had no experience with the work of the Commission. An
attempt has been made to outline the regulatory provisions of the
statutes administered by the Commission and to relate each segment
of Commission activity to the specific authority under which it is
performed.
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COMMISSIONERS APPOINTED DURING FISCAL YEAR

Paor R. Rowen

Mr. Rowen was born in Brighton, Mass., October 7, 1899. He re-
ceived an A. B. degree from Georgetown University in 1921, at-
tended Harvard Law School from 1921 to 1924, received an LL. B.
degree from Boston University Law School in 1925, and was admitted
to the Bar of Massachusetts in 1926. From 1926 to 1932 Mr. Rowen
was engaged in the general practice of law in Boston. From 1932
to 1936 he served successively as assistant district attorney in Boston,
as assistant counsel, regional litigation attorney, N. R. A., in Wash-
ington, D. C., and as legal consultant, Federal Coordinator of Trans-
portation, in Washington, D. C. In 1936 Mr. Rowen became a mem-
ber of the stafl of the Commission at its office in Washington, D. C.,
and served as an attorney on the staff until 1939. Thereafter, Mr.
Rowen was appointed regional administrator of the Commission’s
Boston regional office and served in that capacity for over 6 years. On
May 27, 1948, he was appointed to the Securities and Exchange Com-
mission for a term of office ending June 5, 1950.
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PART 1

ADMINISTRATION OF THE SECURITIES ACT OF 1933

The Securities Act of 1933 is designed to prevent fraud in the sale
of securities. It affords to investors the protection of full and fair
disclosure of information about the security offered for sale and, at
the same time, prohibits the employment of certain practices in con-
nection with the sale of securities as fraudulent. The act provides
for the registration of securities and for the use of a prospectus in
their sale, both designed to provide the investor with sufficient facts
about the security to enable him to make an informed judgment of
the merits of the investment before he buys the security offered to
him. In addition, the act defines and prohibits certain practices to
prevent active fraud, misrepresentation, and deceit in the sale of
securities. The Commission 1s charged with the enforcement of these
provisions as to the adequate disclosure of information and the pre-
vention of active fraud, but it does not pass upon the merits of se-
curities registered with 1t under the act. The fact that a registration
statement has been filed under the act, or that it has been examined by
the Commission’s staff, or that the registration statement is in effect
does not imply any approval or disapproval by the Commission of
the security as an investment. The act does not aim at the elimination
of risk in investment, but only at the disclosure of sufficient informa-
tion to enable the investor to measure the risk involved.

THE REGISTRATION PROCESS

The Registration Statement and Prospectus

A security may be registered with the Commission by filing a reg-
istration statement with the Commission, and it is one of the Com-
mission’s most important functions under the act to examine these
statements to insure their compliance with the statutory requirements
as to the contents of a registration statement. An integral part of
each statement is the prospectus, consisting of pertinent information
about the security to be sold. Unless a registration statement is in
effect as to a security, the act makes it unlawful to sell or offer to buy
the security through the mails or in interstate commerce, and it is
also made unlawful thereby to sell or deliver any security unless ac-
companied or preceded by a prospectus meeting the requirements of
the act.

The prospectus brings the pertinent information about the security
directly to the attention of the investor, but it should be pointed out
that the filing of any registration statement, which is immediately
made public by the Commission pursuant to the statute, instantly
gives rise to widespread publicity released by financial news services,
financial writers, and newspapers generally.

Effective Date of Registration Statement

In order to permit widespread publicity among investors of the
information contained in a registration statement, the act provides

1



2 SECURITIES AND EXCHANGE COMMISSION

for a 20-day waiting period after the filing of the registration state-
ment before the registration statement becomes effective and the
security may be offered for sale. If the registration statement is
amended after it is filed but before it has become effective, the 20-day
waiting period starts anew from the time of the amendment, unless
the amendment is filed with the consent of or by order of the
Commission.

The Commission is empowered at its discretion to accelerate the
effective date of a registration statement, in cases where the facts
justify such acceleration, so that a full 20-day period need not expire
before the securities may be offered for sale. The act directs that,
in the exercise of this power, the Commission must give due regard
to the adequacy of the information about the security already avail-
able to the public, to the complexity of the particular financing, and
to the public interest and the protection of investors.

Examination of Registration Statements

An important step in the registration process is examination of
registration statements to insure their compliance with the require-
ments of the act. In view of the fact that a registration statement
may become effective on the twentieth day after filing, this examination
must be completed with a maximum speed consistent with thorough-
ness and a full consideration of all the facts. Neither the Commission,
the issuer, nor the underwriter desires a statement to become effective
unless it complies with the act. It is often the case that the staff will
ascertain that deficiencies exist in the registration statement, or the
issuer or underwriter may wish to amend the statement or delay its
effectiveness for business reasons. In such cases, if there is a danger
that the registration statement may become effective in defective form
or prematurely for the purposes of the issuer or underwriter, it is
customary for the issuer to file a minor amendment to the registration
statement, thereby starting the 20-day period running anew.

In order to speed the registration process, and at the same time to
make available to the registrant the assistance of the Commission’s
staff of experts, the Commission has continued to make widespread
use of the procedures of its prefiling conference and “letter of com-
ment.” The prefiling conference enables the registrant to discuss with
the staff, prior to the filing of the registration statement, any special
or novel problems involved in the particular registration statement.
The letter of comment is an informal device by which the registrant
is informed of any deficiencies found upon examination to exist in
the registration statement as filed. The registrant can thereupon
make the necessary amendments and thereby prevent the registration
statement from becoming effective in deficieut form.

Time Required for Registration

The Commission seeks to accomplish completion of the registration
process, from the time the registration statement is filed to the time
when it becomes effective, within the 20-day waiting period provided
by the act. With the cooperation of persons in the securities industry
it constantly studies ways to shorten the process, and a great deal has
been accomplished in this direction during the 1948 fiscal year. Dur-
ing the 1947 fiscal year the average median elapsed time was 3015
days. In the 1948 fiscal year it was 2414 days.
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More significant than the average for the year are the averages for
each month during the 1948 fiscal year. In 1 month the elapsed median
time was only 21 days. In 4 months it was only 22 days, in 1 month
23 days and in 2 months 24 days. In the other 4 months the median
time was 25, 27, 80, and 32, respectively. It is to be noted that in
no month did the median time from the date of filing to the date
when the Commission provided the registrant with a letter of comment
exceed 12 days, which was the case in only 1 month. In the other
months, this median time was only 9 days in 2 months, 10 days in
7 months, and 11 days in 2 months. It may be pointed out that in
the 2 months when the total median elapsed time was 30 and 32 days,
respectively, the letter of comment was provided in the median time
of 11 and 12 days, respectively. In the same months, the median
elapsed time from the date of the letter of comment to receipt of
the first amendment to the registration statement was 12 and 10 days,
respectively, substantially above the average for the whole year,
which was 8.4 days.

In evaluating this data, and in comparing it with the goal of 20
days total elapsed time, it must be borne in mind that a single regis-
tration statement may substantially affect the figures for the whole
month. Thus, as has been indicated, the issuer or underwriter may
seek to delay effectiveness for business reasons, perhaps to await a
better market. It is also the case that some registration statements
require more amendment than others, or amendment of a more complex
nature, so that the total elapsed time is increased. These are the two
major reasons for a total elapsed time of more than 20 days, and inas-
much as these situations occur invariably in one or more cases in each
month, the median figures must be interpreted accordingly. In the
1948 fiscal year 1,778 amendments were filed prior to the time when
the registration statements became effective. Of these 980 were filed
intentionally to delay effectiveness and 798 were filed in order to make
material changes in the registration statement.

The Commission will continue to study its processes with the aim
of further reductions in the total elapsed time for registration, and
it has every indication that this may be accomplished. The figures as
to the time required for registration in the 1948 fiscal year are pre-
sented in the following table:

Time elapsed in registration process—19)8 fiscal year
| 1047 1948

July | Aug |Sept | Oct. |Nov.| Dec| Jan. | Feb | Mar.| Apr. | May | June

Total registration state-
ments effective during
month (number)...._._. 44 15 39 4 50 43 29 25 43 37 38 39

Elapsed time (median
number of days):

From date of filng
registration state-
ment to first letter of

10 12 10 9 10 11 11 9 10 10 10 10

comment to first
amendment by reg-
istrant__._.__.__..__ 7 10 8 7 7 12 7 14 7 8 7 7
From date of first
amendment to the
effective date of reg-
istration..____._.._. 6 10 6 5 5 7 4 4 5 7 7 5

Total median
elapsed time
(days)

813892—49——2
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THE VOLUME OF SECURITIES REGISTERED

Volume of All Securities Registered in Fiscal Year

1948 1947
Total registered—____ . __ . ____ $6, 404, 633, 000 $6, 732, 447, 000

The amount of securities effectively registered during the 1948 fiscal
year was 5 percent less than the amount registered in the 1947 fiscal
vear and 9 percent less than the peak of $7,073,280,000 established in
the 1946 fiscal year.

The volume registered in the 1948 fiscal year was distributed over
4351 registration statements covering 559 issues, as compared with
493 statements covering 686 issues for the 1947 fiscal year.

Valume of Securitics Registered for Cash Sale

A. ALYL SECURITIES

1948 1947
Registered
for cash
sale for ac-
counts of
issuers ——_ $5, 032, 199, 000 $4, 874, 141, 000
Registered
for cash
sale for ac-
counts of
others than
issuers ___ 209, 102, 000 397, 029, 000
Total registered for
cashsale.._________ $5, 241, 301, 000 $5, 271, 170, 000
Total registered for
other than cash sale_ 1, 163, 332, 000 1, 461, 277, 000

Total of all registered
securities _____.__ $6, 404, 633, 000 $6, 732, 447, 000

B. STOCKS AND BONDS REGISTERED FOR CASII SALE FOR THE ACCOUNTS
OF ISSUERS

1948 1947
Equity secu-
rities other
than pre-
ferred stock $1, 678, 127, 000 £1, 150, 330, 000
Preferred
stock ____ 336, 942, 000 786, 866, 600
Total all stock___..___ $2, 215, 069, 000 $1, 937, 196, 000
All bonds____________ 2, 817, 130, 000 2, 936, 945, 000
Total _______________ $3, 032, 199, 000 $4, 874, 141, 060

The volume of securities registered for cash sale for the accounts of
the issuers in the 1948 fiscal year was greater than that for the prior
year. A small decrease in the volume of bonds was more than com-
pensated for by an increase in the volume of stocks which brought the
volume of stocks to within 5 percent of the highest volume of stocks

1This fizuie differs from the 440 shown in the table on p 8 due to difference in the
classification as to the time of effectiveness of registration statements. See footnote 2 to
appendix table 1 for details.
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registered for cash sale for the accounts of issuers in the 1946 fiscal year.

From September 1934 through June 1947, new money purposes rep-
resented 26 percent of the net proceeds expected from the sale of
issues registered for the accounts of the issuers. In the 1948 fiscal
year, new money purposes were 81 percent of the expected net. proceeds
for the year—large enough to raise the 14-year average over seven
points to 33 percent.?

C. ALL SECURITIES REGISTERED FOR CASH SALE FOR TIIE ACCOUNTS OF
ISSUERS—DBY TYPE OF ISSUER

Type of issuer 1948 1947
Transportation and communication companies *_ $1, 674, 528, 000 §1, 190, 814, 0600
Electric, gas, and water companies__.________ 1, 606, 551, 000 1, 214, 346, 000
Manufacturing companies____________________ 872,471,000 1,266, 055, 000
Financial and investment companies__________ 780, 542, 000 714, 529, 000
Merchandising companies__...________________ 51, 333, 000 201, 373, 000
Extractive companies. ____________._._________ 26, 238, 000 15, 685, 000
Service companies_______________________ ___ 20, 498, 000 16, 109, 000
Construction and real estate companies______ 39, 000 8, 125, 000
Foreign governments________________________. __________._ = 247, 105, 000

Total _ o &3, 032, 199, 000 &4, 874, 141, 000

. 1Does not include companies subject to regulation by the Interstate Commerce Commis-
sion and therefore exempted from registration.

Registrations of securities for cash sale by transportation and com-
munication companies in the 1948 fiscal year established a new high
for the group exceeding by 41 percent the previous high established
in the 1947 fiscal year, and accounted for a third of the total. The
amount of such registrations by the electric, gas, and water group,
almost equal to that for the transportation and communieation group,
represented an increase of 32 percent from its amount for the 1947
fiscal year. Financial and investment companies registered 9 percent
more and manufacturing companies 31 percent less than in the 1947
fiscal year. Bonds of the International Bank for Reconstruction and
Development are included in the figures for the financial and invest-
ment companies group.

D. USE OF INVESTMENT BANKERS AS TO SECURITIES REGISTERED FOR CASH
SALE FOR THE ACCOUNTS OF ISSUERS

1948 1947

Amount registered to be sold through investment bankers:
Under agree-

ments to pur-

chase for re-

sale_________ $3, 016, 544, 000 $3, 333, 621, 000
Under agree-

ments to use

“best efforts”

to sell_.____ 759, 791, 000 697, 123, 000

Total registered to be sold
through investment bankers_ $3, 776, 335, 000 $4, 030, 744, 000
Total registered to be sold
directly to investors by is-

suers 1, 255, 865, 000 843, 397, 000
Total ________ __________ $5, 032, 199, 000 $4, 874, 141, 000

2 See also appendix table 1, part 3.
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In the 1948 fiscal year, investment bankers were used for the sale
of 75 percent of the total securities registered for cash sale for the
accounts of issuers as compared with 83 percent in the 1947 fiscal year.
Commitments by investment bankers to purchase for resale involved
60 percent of the total registered for cash sale for the accounts of
issuers, as compared with 68 percent in the 1947 fiscal year.?

E. COST OF FLOTATION OF SECURITIES REGISTERED FOR CASH SALE FOR THE
ACCOUNTS OF ISSUERS

The cost of flotation of securities registered for primary cash distri-
bution, as reported in the registration statements for such securities,
amounted to 6.1 percent of the aggregate dollar volume of such securi-
ties. A further break-down of this 6.1 percent indicates that 5.5
percent represented commissions and discounts and 0.6 percent all
other expenses incidental to the flotation of the securities, including
all costs relative to registration. A study of the portion of aggregate
gross proceeds paid as compensation to investment bankers on securi-
ties registered for sale to the general public through such bankers
reveals a downward trend for bonds but a sharp interruption of the
downward trend for preferred stock in the 1948 fiscal year and a
slightly higher rate for common stock in 1948 than in the five previous
years.

Compensation—Percent of gross proceeds

Preferred | Common
Year ended June 30 Bonds stock stock
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In general, a trend similar to that noted in the table may be noted
with respect to bonds, subdivided on the basis of the investment risk
involved.*

ALL NEW SECURITIES OFFERED FOR CASH SALE°®
Registered Securities

Securities effectively registered under the Securities Act of 1933 and
actually offered for cash sale during the 1948 fiscal year were at
approximately the same level as the preceding year. The amounts
of such offerings, valued at actual offering prices, are as follows: ¢

3 See appendix tables 1 and 2 for a more detailed break-down of the dollar volume of
Securities Act registrations.

¢ Details of these data are to be found in part 2 of table 2 of this report and of the
Eleventh and Ninth Annual Reports

& See appendix table 3 for a detailed statistical break-down of the volume of all securities
offered for cash gale in the United States. Footnote 1 of that table gives a description of
the statistical series. . . X

¢ The figures given in this section exclude securities sold through continuous offering,
such as issues of open-end investment companies and employee-purchase plans, because
complete data on sales of these securities are not currently available.
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1948 1947
Corporate (excluding investment ¢08.) . ___ $3, 758, 000, 000  $3, 733, 000, 000
Noncorporate (foreign gov’t and Int’l Bank)__. 249, 000, 000 247, 000, 000
Total registered securities offered_______ $4, 007, 000, 000  $4, 080, 000, 000

Unregistered Securities
CORPORATE

Some $3,332,000,000 of unregistered new corporate securities are
known to have been offered for cash sale by issuers in the 1948 fiscal
year as compared with $2,529,000,000 in the 1947 fiscal year. The
basis for exemption of these securities from registration is as follows:*

Basis for exemption from registration : 1948 1947
Privately placed issues $2, 701, 000, 000 $2, 058, 000, 000
Railroads and other common carriers_____ 451, 000, 000 292, 000, 000
Commercial bank issues 24, 000, 000 26, 000, 000
Intrastate offerings 8, 000, 000 9, 000, 000
Offerings under regulation A*...__________ 141, 000, 000 143, 000, 000
Other exemptions 7, 000, 000 1, 000, 000

Total $3, 332, 000, 000 $2, 529, 000, 000

1 Includes only offerings between $100,000 and $300,000 in size. See p. 9 for a more
detailed discussion of Regulation A offers.

NONCORPORATE

The total of unregistered governmental and eleemosynary securities
offered for cash sale in the United States was $11,897,000,000 as com-
pared with $12,387,000,000 in the 1947 fiscal year. These totals consist
of the following:

Issuer: 1948 1947
United States Government._____________ $9, 349, 000, 000 $10, 264, 000, 000
Federal agencies 0 1490, , 000
States and municipalities. 2, 544, 000, 000 1, 977, 000, 000
Miscellaneous nonprofit organizations____ 4, 000, 000 6, 000, 000

Total $11, 897, 000, 000 $12, 387, 000, 000

Total of Registered and Unregistered Securities

The volume of all corporate securities cffered for cash sale rose to
$7,090,000,000 in the 1948 fiscal year, the increase from the preceding
year being due chiefly to the larger amount of securities placed pri-
vately. Offerings in the noncorporate category declined moderately,
reflecting a substantial decline in sales of United States savings bonds
more than offsetting an increase in State and municipal offerings.
Comparable figures for the 1948 and 1947 fiscal years are:

1948 1947
Corporate. $7, 090, 000, 000  $6, 262, 000, 000
Noncorporate. 12, 146, 000, 000 12, 634, 000, 000
Total securities $19, 236, 000, 000 $18, 996, 000, 000

New Capital and Refinancing

Proceeds from corporate securities flotations, both registered and
unregistered, applicable to expansion of fixed and working capital
amounted to $5,638,000,000 compared with $4,066,000,000 for the 1947

¥ Where a security may have been exempted from registration for more than one reason,
the security was counted only once.
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fiscal year. It is estimated that the dollar volume of new money
financing by corporations, excluding investment trusts, holding com-
panies, and other financial organizations, is at the highest level in our
history, exceeding even the large amount of new capital flotations in
the late twenties. Public utility companies (including telephone)
accounted for 50 percent of the new money financing, industrial and
miscellaneous firms for 44 percent, and railroad companies for 6 per-
cent. The volume of refinancing through new issues of securities
declined to $1,130,000,000 compared with $2,055,000,000 for the 1947
fiscal year and $5,310,000,000 for the 1946 fiscal year.’

REGISTRATION STATEMENTS FILED

There were 449 registration statements filed in the 1948 fiscal year
covering proposed offerings in the aggregate amount of $6,149,704,288.
The corresponding figures in the previous year were 567 statements
and $6,934,388,303 1n offerings of securities. Comparative figures as to
statements filed and their disposition, and data as to other filings with
the Commission under the act, are given in the tables below.

Number and disposition of registration statements filed

Prior to July July 1, 1947, Total as of
1, 1947 to June 30,1948 | June 30, 1948

Registration statements
Filed 7,139 449 7,588
Effective. .o .o oL 5,825 1 440 26,258
Under stop or refusal order - R 181 2 4182
Withdrawn. .. ... 1,036 57 1,093
Pending June 30, 1947 97 ——e —-
Pending June 30, 1648 S [, 55
Aggregate dollar amount:
Asfiled. .l $46, 688, 527, 742 | $6, 149, 704, 288 | $52, 838, 232, 030
Aseffective ... $42, 375,702,846 | $6, 404, 633,217 | $48, 780, 336, 063

1 Excludes 6 registration statements which became effective and were subsequently withdrawn.
2 Two registration statements which became effective prior to July 1, 1947, were placed under stop order
and 5 registration statements which became effective prior to July 1, 1947, were withdrawn and are counted

in stop orders and withdrawals, respectively i .
3 One registration statement which was under stop order prior to July 1, 1947, was withdrawn during the

year and 1s counted in the number of withdrawn statements.

Additional documents filed in the 1948 fiscal year under the act

Number
Material amendments to registration statements filed before the effective
date of registration 798
Formal amendments filed before the effective date of registration for the
purpose of delaying the effective date 980
Material amendments filed after the effective date of registration_______ 565
Total amendments to registration statements 2,343
Supplemental prospectus material, not classified as amendments to regis-
tration statements 1,131
Reports filed under section 15 (d) of the Securities Exchange Act of 1934
pursuant to undertakings contained in registration statements under the
Securities Act of 1933:
Annual reports —_____ e 680
298

Current reports_____ . _______ .

# See appendix table 4 for statistics in greater detail as to the use of net proceeds from
the sale of securities.
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A break-down showing the number and dollar amount involved in
statements filed during each of the last four G-month periods appears
below:

Number of

6-month period Dollar amount

statements
July-December 1946, ..o el 306 | $3,170,181,321
January-June 1947_.___ — e - 261 3, 764, 206, 982
July-December 1947 i 230 3,085, 915, 944
January-June 1948 ez 219 3, 053, 788, 344

EXEMPTION FROM REGISTRATION UNDER THE ACT

The Commission is empowered under section 3 (b) of the act to
exempt from registration, subject to such terms and conditions as it
might prescribe by rule and regulation, issues of securities not ex-
ceeding an aggregate offering price to the public of $300,000. Five
regulations have been adopted pursuant to this authority: Regulation
A, a general exemption for small issues; regulation A-R, a special
exemption for notes and bonds secured by first liens on family dwell-
ings;® regulation A-M, a special exemption for assessable shares of
stock of mining companies; regulation B, an exemption for fractional
undivided interests in oil or gas rights: and regulation B-T, an exemp-
tion for interests in oil royalty trusts or similar types of trusts or unin-
corporated associations.

The availability of an exemption under any of these regulations
does not include any exemption from civil liabilities under section 12
or from criminal liabilities for fraud under section 17. In order to
insure the proper enforcement of these sections, the conditions for
the availability of the exemptions provided by these regulations, with
the exception of regulation A-R, include the requirements that certain
minimum information be filed with the Commission and that disclo-
sure of certain information be made in sales literature.

Exempt Offerings Under Regulation A

The trend of business to make greater use of public offerings under
regulation A continued during the fiscal year. In the 1948 fiscal year
1,610 letters of notification were filed and examined under the regu-
lation, compared to 1,513 in the 1947 fiscal year. At the same time the
aggregate offering price of the securities covered by these letters of
notification remained about the same, decreasing slightly from
$210,791,114 in the 1947 fiscal year to $209,485,794 in the 1948 fiscal
year. A major increase is noted in connection with companies engaged
i the oil and mining industries. Companies engaged in various
phases of the oil and gas business filed 101 letters of notification in
the 1948 fiscal year for a total of $12,797,478 in securities and oil and
gas leases. In the 1947 fiscal year they filed 68 letters of notification
for $8,660,261. Mining companies filed 181 letters of notification in
the 1948 fiscal year for a total of $18,594,453 in securities.

The relative size of proposed offerings last year under regulation A
is reflected in the following distribution of 1,594 letters of notification

9 Inasmuch as no reports or filings are required under this regulation, no statistical data
as to its application and use are available,
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(omitting data as to 16 which were incomplete and subsequently with-
drawn) : First group, 851 of $100,000 or less; second group, 324 of
more than $100,000 but less than $200,000; and third group, 419 of
more than $200,000 but not more than the statutory maximum of
$300,000. Of these 1,594 offerings, 1,392 were made by issuers, dis-
tributed generally through all size groups; 186 by stockholders, all
occurring in the first group; and the remaining 16 jointly by the issuer
and a stockholder.

In 930 cases the offerings were to be made without use of an under-
writer. An underwriter was to be used in the remaining 664 cases.
Of these, 2 commercial underwriter was to be employed in 486 cases,
distributed by size as follows: First group, 262; second group, 84;
and third group, 140. In 178 cases officers and directors of the issuer
or other persons not regularly engaged in the underwriting business
were to be used as underwriters.

The regulation makes provision for the filing of the requisite letter
of notification at the appropriate regional office of the Commission for
the greater convenience of small businesses making use of this regu-
lation. The letters of notification and the related sales literature are
examined in the regional office where filed and then reviewed by a
staff of experts at the Commission’s central office. This review in-
volves a search for pertinent information in the Commission’s exten-
sive files and an examination to determine whether the exemption of
the regulation is applicable in the particular case and whether the
information filed discloses any violations of any of the acts admin-
istered by the Commission. The results of this review are made avail-
able promptly to the regional office involved ; 1,916 letters were written
in this connection during the fiscal year, in addition to the numerous
letters written by the various regional oﬁices, which have the primary
responsibility as to offerings under regulation A. Further, the Com-
mission cooperates with the proper authorities in the States in which
the securities are proposed to be offered by informing them of the fact
that the offering is to be made and giving them a summary of pertinent
data concerning the proposed offer.

It should be emphasized that the exemption from registration pro-
vided by regulation A, as well as by the other exemptions granted
under section 3 (b), does not constitute complete exemption from all
provisions of the act. Thus, these exemptions are subject to the express
provisions of section 12 imposing civil liability on persons who sell
securities in interstate commerce or through the mails by means of
untrue statements or misleading omissions, and to the provisions of
section 17, which makes it unlawful to sell securities by such means
or by other types of fraud. By their express terms, each of these sec-
tions is applicable whether or not the transactions involve securities
which have been exempted under section 3 (b). Accordingly, the
principal effect of a section 3 (b) exemption is to permit the sale of
small issues of securities on the basis of a less complete formal filing
than that required by the act in the case of a registered security.

Exempt Offerings Under Regulation A-M

Last year the Commission received and examined a total of seven
prospectuses covering an aggregate offering price of $241,346 for asses-
sable shares of stock of mining corporations conditionally exempted
from registration pursuant to rule 240 of regulation A-M.
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Exempt Offerings Under Regulation B

Promotions in oil and gas securities increased considerably during
the past year. This expansion is reflected especially in the sharp
increase in the number of filings under regulation A which cover o1l
and gas stock offerings as mentioned above. In addition to the 101
offerings in the 1948 fiscal year under regulation A relating to oil and
gas securities, 87 offering sheets were received and examined under
regulation B. Regulation B provides for the conditional exemption
from registration of fractional undivided interests in oil and gas rights
where the aggregate offering price does not exceed $100,000. The fol-
lowing actions were taken with respect to these offering sheets:

Various actions on filings under regulation B:

Temporary suspension orders (rule 340 (a)) 18
Orders terminating proceeding after amendment 11
Orders consenting to withdrawal of offering sheet and terminating
proceeding 2
Orders terminating effectiveness of offering sheet (no proceeding
pending) 3
Orders consenting to amendment of offering sheet (no proceeding
pending) 44
Orders consenting to withdrawal of offering sheet (no proceeding
pending) 2
Total orders — - 80

Confidential written reports of sales under regulation B.—Offerors
seeking exemption pursuant to regulation B are required under rules
320 (e) and 322 (c) and (d) to file with the Commission written
reports of sales actually made by broker-dealers or offerors to indi-
vidual investors and by dealers to other dealers. In the 1948 fiscal
year 3,088 reports were received and examined under these provisions.
Of these, 2,990 reports were on Form 1-G and 98 on Form 2-G, repre-
senting aggregate sales of $823,259 and $264,608 respectively. These
reports are to be kept confidential, under the rules, unless the Commis-
sion orders otherwise.

01l and gas investigations.—The Commission’s technical oil and gas
staff made a number of analytical studies in the course of the year
leading to the preparation of valuation estimates and technical memo-
randa, including the preparation of comprehensive charts relating
estimated oil recoveries to past production of interests sold by royalty
dealers, both for individual tracts and entire fields covering such tracts
in various locations from the Great Lakes to the Gulf of Mexico.
Studies of this kind form a significant part of the staff’s work in con-
ducting the oil and gas investigations which are made to determine
whether there have been any violations of sections 5 (requiring regis-
tration) or 17 (prohibiting fraudulent sales) of the Securities Act or
section 15 of the Securities Exchange Act (regulating the conduct of
brokers and dealers) in the sale of oil and gas securities.

During the year 13 such oil and gas investigations were instituted by
the Commission, making a total of 143 current during the year; 12
investigations were closed during the year and 131 were pending at
the end of the year. In connection with these investigations, the Com-
mission’s staff prepared some 1,175 technical letters, reports, and
memoranda, and conducted nearly 250 personal and telephone con-
ferences during the year. In addition, a special unit which has been



12 SECURITIES AND EXCHANGE COMMISSION

established within the Tulsa regional office prepared about 650 such .
letters, reports, and memoranda.

Four of these investigations led to an injunction against the persons
concerned from violating the registration and fraud provisions of the
Securities Act. In a fifth case the facts were referred to the Depart-
ment of Justice for possible criminal prosecution. An indictment has
been returned in a sixth case.

An example of the manner in which the Commission is sometimes
called upon to render technical assistance in litigation arising out of
these oil and gas investigations may be cited in the Grayson case,
which involved the sale of oil royalties. Stanley Grayson had been
convicted in the United States District Court, Southern District, New
York,in early 1947 and had entered an appeal. Before the hearing on
the appeal, a petroleum engineer of the Commission’s staff was called
upon to advise the assistant United States attorney as to whether, in
view of the sharp increase in the price of oil, the interests sold by Gray-
son might return the original investment. After the circuit court of
appeals had remanded the case for retrial, this engineer made a 3-week
field trip to reexamine physically certain of the oil properties involved
and to locate witnesses who could furnish primary factual evidence.
The assistant United States attorney accompanied the Commission’s
engineer on a part of this trip and was convinced that, notwithstanding
the greatly increased price of crude oil, the properties in which inter-
ests had been sold by Grayson would not produce sufficient oil to return
the investment. Grayson pleaded guilty rather than face retrial and
was sentenced on June 8, 1948, to a year and a day in prison, and he
was placed on probation for a period of 3 years after release from
imprisonment during which time he is prohibited from engaging in
any manner in the sale of securities.

FORMAL ACTIONS UNDER SECTION 8

The Commission employs its various informal procedures, such as
conferences and the letter of comment, to insure that a registration
statement shall comply with the requirements of the act before it
becomes effective. In almost all cases this practice has been found
to be sufficient both for the needs of the registrant and for the adequate
protection of investors. It is sometimes necessary, however, for the
Commission to exercise its powers under section 8 in order to prevent
a registration statement from becoming effective in deficient or mis-
leading form or to suspend the effectiveness of a registration state-
ment which has already become effective.

Under section 8 (b) the Commission may institute proceedings to
determine whether it should issue an order to prevent a registration
statement from becoming effective. Such proceedings are authorized
if the registration statement as filed is on its face inaccurate or incom-
plete in any material respect. Under section 8 (d), proceedings may
be instituted at any time to determine whether the Commission should
issue a stop order to suspend the effectiveness of a registration state-
ment if it appears to the Commission that the registration statement
includes any untrue statement of a material fact or omits to state
any material fact required to be stated or otherwise necessary to make
the statements included not misleading. Under section 8 (e) the
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Commission may make an examination to determine whether to issue
a stop order under section 8 (d).

In the 1948 fiscal year the Commission instituted two examinations
under section 8 (e) and one proceeding under section 8 (d). In the
1947 fiscal year seven examinations and five proceedings were insti-
tuted.

Examinations Under Section 8 (e)

Where examinations are conducted by the Commission under sec-
tion 8 (e) it is the practice to direct that the proceedings be held
privately to prevent any injury that might be done to a registrant
through adverse publicity if, after the examination, it is determined
that no violation of law has been committed. The Commission does,
however, have the power to hold such examinations in public and may,
after the close of a private proceeding, order that the record be made
public. Both of the two examinations ordered to be held in the
current year were held in private. One of these was still pending at
the close of the year. In the second case the record of the examination
was made public.®

Stop-Order Proceedings Under Section 8 (d)

Two stop-order proceedings were pending at the beginning of the
year and one other was instituted during the year.

@lobe Aircraft Corp.—File No. 2—6204—This case was pending
at the beginning of the year and is discussed in full at page 16 of the
Thirteenth Annual Report. As a result of the proceeding the Commis-
sion issued a stop order suspending the effectiveness of the registra-
tion statement on the basis of the misleading nature of its contents.
The formal opinion of the Commission was published in Securities
Act Release No. 3255 (1947). For a fuller discussion of this case see
the section herein on activities of the Commission in accounting and
auditing at page 108.

Kiwago gold Mines, Lid—File No. 2-6852.—This case also was
pending at the beginning of the year and is described fully at page 18
of the Thirteenth Annual Report. The Commission issued a stop order
during the year suspending the effectiveness of the registration state-
ment. A formal opinion was published in Securities Act Release
No. 3278 (1948).

T homascolor, Ine—File No. 2-71/,2—Proceedings in this case were
instituted during the fiscal year. The company filed a registration
statement on July 9, 1947, relating to a proposed public offering of
1,000,000 shares of $5 par value class A common stock at a price of
$10 per share. The underwriter did not contract to purchase the
stock but only to use his best efforts in its sale. Stop-order proceed-
ings were instituted on September 2, 1947, after extensive prelimi-
nary investigation, including consultation with technical experts,
into the accuracy and adequacy of the information filed in the regis-
tration statement, much of which related to complex and technical
aspects of color photography. Hearings in the matter were started
on September 16, 1947, and the record was closed on October 20, 1947.

The order for proceeding alleged that the registration statement
contained material misstatements and omissions of fact and it con-

10 Securities Act Release No. 3277 (1948).
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tained a complete statement as to such deficiencies. Generally, they
were of four types: First, the statement of the proposed allocation of
proceeds from the sale of the stock was incomplete and inaccurate;
second, the registrant made false claims as to the technical nature of
the process it was going to exploit; third, there was a failure to make
adequate and accurate disclosure of the history of the registrant and
of the relationship of various individnals to the registrant; and
fourth, the financial statements included in the registration statement
were highly misleading in certain respects.

During the course of these proceedings the registrant admitted
that the proposed allocation of proceeds appearing in the registration
statement was incomplete and inaccurate. The amended registration
statement sets forth a complete revision in the allocation of proceeds
and contains a full discussion of their proposed application. It is
indicated that the initial proceeds of the offering will be used to pay
liabilities of the registrant, consisting primarily of organization and
stock issue expense and legal fees, estimated to exceed $300,000.

Among the claims contained in the original registration statement
thereafter admitted to be false by the registrant and deleted in the
amended registration statement were misrepresentations to the effect
that the Thomascolor process is a new system of color photography
offering many advantages over existing processes; that Thomascolor
can be employed under substantially the same conditions as ordinary
black and white photography ; that the registrant proposed to exploit
first the motion-picture field ; that its devices could be readily and
widely used in connection with motion picture cameras and projectors;
that its process offered great possibilities in the field of color tele-
vision ; and that its process had a ready market in the field of amateur
photography.

In striking contrast to these claims the record reveals and the
registration statement, as amended, discloses that the principle of
the Thomascolor process is old in the art of color photography and
has been wholly or in part abandoned or supplanted !?y other processes
and techniques; that the Thomascolor process requires the use of
special devices which cannot be attached to standard motion picture
cameras and projectors without substantial modifications and re-
engineering ; that registrant’s entry into the motion picture field is
conjectural because of the grave problems arising from the technical
limitations of some of its devices and the very serious economic prob-
lem arising from the necessary conversion of existing equipment; that
the registrant will devote itself principally to color printing and
publishing and still color projection; that registrant does not now
represent that its process will have any application in the field of
amateur or ordinary portrait photography; and that for the present
the registrant intends only to conduct research in the field of tele-
vision and that there is no assurance that a technically or commer-
cially feasible process will result.

The facts developed during the proceedings show that the original
registration statement did not disclose adequately and accurately the
character of the various enterprises preceding the organization of the
registrant. The record shows that the various predecessor organiza-
tions, which were controlled by Richard Thomas, who was instrumen-
tal in organizing the registrant and who controlled it, were primarily
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promotional and development organizations; that they had not pro-
duced on a commercial basis; and that at most they had constructed
only prototypes of a few of the devices that the registrant proposed
to market. In describing the transactions leading to the acquisition
of the assets of the predecessor interests, the registration statement
failed to make adequate disclosure of the nature of the relationships
or identity of the individuals involved or of the method of deter-
mining the amount of consideration paid for the assets and, by refer-
ences to formal agreements and offers and acceptances, implied that
there had been arm’s-length bargaining in the various transactions
between the three predecessor organizations and the registrant.

The financial statements contained in the registration statement,
as originally filed, were highly misleading in the disclosures and
accounting treatment of registrant’s stock issued for intangibles. The
significance of this matter is evident from the fact that these in-
tangibles amounted to $2,014,941.03 out of total assets shown in the
balance sheet aggregating $2,551,583.40. The balance sheet was
amended to carry patents and patent applications at the nominal
amount of $1, and all of the remainder of the $2,014,941.03 was then
displayed under the caption: “Other intangibles—Excess of par or
stated value of stock issued over net tangible assets acquired on May
20, 1947 (Note 2).” In brief, the financial statements included in the
original registration statement overstated the registrant’s assets and
minimized, if it did not deliberately conceal, information that would
have fairly disclosed the true nature of the assets which the registrant
represented would be used to conduct its business.

During the course of and after the close of the hearings in the section
8 (d) proceedings, the registrant filed substantial amendments which
appeared to correct satisfactorily the material misrepresentations and
omissions. The Commission thereafter dismissed the proceedings and
issued an opinion commenting, in the public interest and for the pro-
tection of investors, upon certain facts developed in the proceedings
and discussing the Commission’s action in this case and the limitation
of its jurisdiction* In this opinion the Commission also warned
the prospective investor of the danger of relying on past judgment
based on magazine articles or other earlier publicity, in view of the
admission in the proceedings that certain of such publicity contained
materially false and misleading information, and pointed out the need
for careful study of the amended registration statement and pro-
spectus. The registration statement was permitted to become effective
after adequate dissemination of the corrected prospectus had been
made and sufficient time had elapsed since the release of the Commis-
sion’s opinion. Subsequently, the registrant filed an amendment to
its registration statement for the purpose of withdrawing registration
for all but 100 shares of the stock originally registered.

DISCLOSURES RESULTING FROM EXAMINATION OF
REGISTRATION STATEMENTS

In its examination of registration statements the staff of the Com-
mission seeks not only to insure that the registration statement con-
tain the information required by the act but also that the information

1 Securities Act release No. 8267 (1948).
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be clearly stated in a simple and not misleading manner and, to the
extent possible, that the information be accurate. Due to the experi-
ence of the staff and to the availability of information about many
companies in the Commission’s extensive files, it is often possible
for the staff to detect omissions of material facts, misstatements of
material facts, and statements of minor facts made in such form as to
give exaggerated and unwarranted importance to the facts out of
proportion to their materiality. In addition, the staff may request
a more simple statement of complex information so that it might be
most readily understood by the prospective investor. In most cases
a registrant makes the necessary amendments to its registration state-
ment. The following brief case histories are examples of the failure
of registrants to make adequate and accurate disclosure discovered by
the staff after examination of the registration statements involved.

Failure To Disclose Price Differential

A foreign gold mining exploration and development company filed
a registration statement for 666,667 shares of common stock of $1 par
value. The stock was to be offered at 42.84 cents a share. However,
the stock was listed on a foreign stock exchange, where it was then
currently quoted at approximately half of the price at which the stock
was to be offered to investors in the United States. In letters and
conferences the Commission’s staff pointed out to counsel for the regis-
trant that this wide price discrepancy raised some doubt as to whether
the registrant intended to make a bona fide offering accompanied by
full disclosure of all relevant facts. The registrant subsequently made
other arrangements for its financing and, shortly after the close of the
fiscal year, filed an application for the withdrawal of its registration
statement. This company had, in addition, failed to make adequate
disclosure of its underwriting arrangements.

Exclusion of Exaggerated Claims

A company which intended to exploit an industrial process made
many claims in its registration statement as to the nature of the process,
its use, its application in various fields, and the availability of a
market. The registration statement was thereafter amended to show
that the process was not new, that it had been wholly or partly aban-
doned in favor of other processes and techniques, that the registrant
does not represent that the process would have any application in
certain fields, and that the registrant would devote itself for the
present only to research and that there is no assurance that a tech-
nically or commercially feasible process would result. This case is
described in greater detail in this report under the section discussing
stop-order proceedings under section 8, above.

Sale of Stock at Different Prices

A foreign mining company filed a registration statement for 700,000
shares of common stock at $1 per share. The company amended its
statement to disclose, in connection with the statement of the offering
price on the cover page of the prospectus, that the offering price
had been arbitrarily determined. In addition it filed an amendment
to disclose that during the 2-year period prior to the filing of the
registration statement the company had sold the stock at from 3.4 cents
to 30 cents per share, and that during such period the price in the
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foreign over-the-counter market had ranged from 2714 cents to 45
cents per share. In addition, the registrant indicated that it also knew
of subsequent sales at prices from 35 cents to 60 cents per share.

Disclosure of Speculative Hazards

A foreign mining company filed a registration statement for 333,333
shares of capital stock of $1 nominal value at an offering price of 30
cents a share. After examination of the statement by the staff the
registrant inserted under the heading “Introductory statement” a sum-
mary of the speculative and unusual aspects of the offering, so that
thela registration statement now includes the disclosures mentioned
below.

The registrant has no operating history and the offering price of
30 cents a share was predicated solely upon future possibilities, as to
which no representations are made.

The proposed financing will serve only to conduct preliminary ex-
ploration which, at best, will enable the registrant to decide whether
additional exploratory work would be warranted, and, if such ad-
ditional work becomes warranted, further financing will be required,
possibly to be followed by still further financing.

No underwriter has contracted to purchase the stock and if only
a portion of the offering is sold, the registrant has no further plans
for financing. In such event the registrant might not have sufficient
funds to carry through an adequate exploration program.

The registrant had offered 335,000 shares of stock for sale at only
15 cents a share after November 21, 1946, and only 131,000 shares were
sold. No new developments in the registrant’s business outlook justify
an increase of 100 percent in the offering price over the last previous
offering price.

The underwriting commission and advertising expenses will con-
sume 3214 percent of the offering price and, after estimated total dis-
rribution expenses of approximately 3614 percent, only approximately
6314 percent of the gross proceeds from the proposed offering based
upon the offering price will be invested in the registrant’s business.

The three original promoters paid an average price of 4.59 cents
per share for the 960,000 common shares acquired by them and still re-
tain 361,750 of such shares costing them 2.53 cents per share, and
another promoter owns 158,075 shares which cost him nothing in
money. These promoters as a group will, after the proposed financing,
retain 32.6 percent of the voting control through the ownership of
shares costing them an average of 1.76 cents a share. These four pro-
moters, on the basis of the proposed public offering price, would have a
book profit of $146,794.75 or 28.24 cents a share.

CHANGES IN RULES, REGULATIONS, AND FORMS

Rules, regulations, and forms adopted by the Commission must be
flexible to meet changing business conditions. Further, experience
has shown that any procedure for com(i)liance with a regulatory statute
is made most simple, economical, and expedient for those who must
comply if each type of situation is recognized and specific provision
made for its particular need. To assure these results the Commission
has long made it a practice to maintain a continuous review of its
procedures in the light of current conditions. Changes often result,
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either by reason of recommendations made by the staff or, as is fre-
quently the case, at the suggestion of persons who must comply with
the statute. No material change is made without a series of confer-
ences with all persons interested in or who might be affected by the
contemplated change. Changes made or planned during the 1948
fiscal year in the rules, regulations, and forms under the Securities
Act are described below. The accounting aspects of some of these
changes are discussed in Part IX of this report in the section concern-
ing the Commission’s activities in accounting and auditing.

Proposed Rule 431—Definition of Prospectus

Information about a proposed issue of securities may be given the
most widespread publicity through use of the preeffective prospectus
under the provisions of rule 181. This prospectus, necessarily, does
not contain certain information about the security, such as the finally
determined selling price, information about underwriting agreements,
and such other data not normally available before the time when the
securities are actually offered for sale. In present practice complete
data about the security are included in the final prospectus and this
prospectus, if accurate, is the one actually used in the course of the
sale. In order to avoid the necessity of printing both the preeffective
and final prospectuses, as well as the duplications involved in two
deliveries and the delay in time attendant upon such a procedure, the
Commission took under consideration a rule intended to prevent these
results.

The proposed rule applies only to offerings by an issuer to its stock-
holders. Under it the information normally omitted from the pre-
effective prospectus could be added to that prospectus by the issuer in
the form of a short document containing the missing data. This
document and the preeffective prospectus could then together consti-
tute the final prospectus. The proposed rule contains certain safe-
guards to prevent abuse of the procedure, to assure the full protection
of the act to investors, and to permit adequate inspection by the Com-
mission of the preeffective prospectus and the supplemental document.
These safeguards provide: (1) That the preeffective prospectus be
incorporated by reference into and be made part of the document;
(2) that a copy of such prospectus was sent or given, in compliance
with rule 131, to the person to whom the document is sent or given;
and, (8) that the document is sent or given to the stockholder within
20 days of the time when he was sent or given a copy of the proposed
form of prospectus. Shortly after the close of the fiscal year the Com-
mission formulated these provisions in proposed rule 431 and issued
the rule for public comment in Securities Act Release No. 3300.

Rule 409—Disclaimer of Responsibility

Under rule 409 a registrant may omit information from a registra-
tion statement if the information is unknown or not reasonably
available to the registrant. In such cases, the present rule provides,
in essence, that the registrant shall furnish the best information
available to it under the circumstances. In addition, the rule permits
the registrant to include in the registration statement a disclaimer
of responsibility for the accuracy or completeness of such informa-
tion. The proposed amendment would strike from the rule the pro-
vision permitting this disclaimer of responsibility. The purpose of
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this amendment is to protect the prospective investor against inac-
curate or incomplete information. The proposal was widely circu-
lated by the Commission in Securities Act Release No. 3296 (1948).

Rule 424—Preeffective Prospectus

Rule 131 provides for the use of a preeffective prospectus in order
to give information about a prospective issue of securities the widest
possible circulation. The preeffective prospectus must comply sub-
stantially with requirements applicable to the proposed final pro-
spectus as filed with the Commission, but there is no provision for filing
the preeffective prospectus actually used. In order to provide the
Commission with copies of such prospectus for its administrative
functions and to make them available for inspection by the general
public, the Commission proposes to amend rule 424 (which per-
tains to the filing of prospectuses with the Commission) in order to
require the filing of preetfective prospectuses with the Commission.

Proposed Amendments to Regulation S-X

Regulation S-X contains the Commission’s rules respecting the form
and content of financial statements filed with the Commission under
various of the statutes which it administers. The purpose of the pro-
posed amendments, set out in Securities Act Release No. 3294 (1948),
1s to provide rules as to the financial statements of commercial, indus-
trial, and mining companies in the promotional, exploratory, or de-
velopment stage. A full discussion of these proposals appears in
Part IX of this report under the section on the Commission’s activities
in accounting and auditing.

Changes in Forms for Regisiration

Form S-2 had been used for the registration of securities of certain
corporations having simple corporate structures. This form was re-
vised to provide a simple registration form for dommercial and in-
dustrial companies still in the development stage. The change per-
mits use of Form S-2 by companies previously limited to Form S-12
and certain established companies previously using Form S-2 may
now use Form S-1, the form most generally used to register securities.
The revision of Form S—2 made it possible for the Commission to
rescind Form S-12. See Securities Act Release No. 3247 (1947).

Form C-1 had been used for some time as a registration form for
securities of unincorporated investment trusts of the fixed or re-
stricted management type. The subsequent adoption of other forms
for the securities of such trusts made Form C-1 obsolete and it was
rescinded during the year. See Securities Act Release No. 3247 (1947).

Form S-3 is used to register securities.of mining corporations in the
promotional stage. Originally, the form required the inclusion of
certified financial statements as of a date within 90 days prior to the
date of filing the registration statement. The purpose of the amend-
ment is to permit the filing of uncertified financial statements as of
such date if there are also filed certified financial statements as of a
date within 1 year prior to the date of filing. See Securities Act
Release No. 3269 (1947).

Rule 131, which provides for the use of the preeffective prospectus,
had been adopted originally, in December 1946, for a 6-month trial
period. In Securities Act Release No. 3240 (1947) the Commission

813892—49—-—3
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announced the continuance of the rule in its original form. Study
of the operation of the rule during the 6 months indicated that the
rule does facilitate the dissemination of information contained in
Securities Act registration statements.

In Securities Act Release No. 3238 (1947) the Commission an-
nounced adoption of Form S-7. This form is designed specifically for
the registration of securities issued by the International Bank for
Reconstruction and Development.

LITIGATION UNDER THE ACT

Part of the Commission’s enforcement activity under the Securities
Act is injunctive action to prevent violations of section 5, which (with
certain exemptions) requires registration of securities offered to the
public, and section 17, which makes it unlawful to sell securities by
iraudulent means. While the Commission’s investigation may result
in subsequent criminal prosecution, the injunction is used to stop activ-
ity immediately and prevent the continuance of violations. Some of
the injunction actions instituted last year are pending, but most of
them have been successfully concluded.

As a result of a story appearing in a popular magazine a number of
financing (flans were offered to the public involving the use of Govern-
ment bonds to guarantee repayment of the investment. This practice
has been denounced by the Secretary of the Treasury and this Com-
mission. It involves the sale of securities under an arrangement
through which $75 of each $100 advanced by the investor is used to buy
series B bonds in the name of the investor. This Investment will be
worth $100 at maturity in 10 years. The other $25 is invested in the
business enterprise sought to be financed. The Commission filed an
action to enjoin this practice, 8. E. C. v. W. Geoffrey Haynes,** alleg-
ing that, while the defendant unconditionally guaranteed the return
of the original investment, he omitted to inform investors that only
one-fourth of the amount would be used in the business enterprise and
that three-fourths would be invested in Government bonds. The
complaint charged violations of both the fraud and registration pro-
visions of the Securities Act. A similar action, 8. £. C. v. John
Derryberry,® was instituted to enjoin violations of the registration
provisions of the Securities Act and the broker-dealer registration
provisions of the Securities Exchange Act of 1934. Derryberry en-
gaged in the purchase and sale of oil royalties, giving to each investor
a $100 Government bond to guarantee repayment of the investment
at the end of 10 years. Again only $25 of the investor’s money went
into the oil royalty. The Commission’s enforcement staff has been
able to deter several promotions of this type without court action and
was able to secure full disclosure of the features of the plan in still
other cases through filings made with the Commission.

The Commission filed a complaint charging Louis A. Montague
with violating the registration provisions of the Securities Act in
connection with the leasing of apartments in a building under con=
struction. Under the terms of the agreement for lease each applicant
was to loan a sum of money to Montague to be repaid within 1 year with
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interest at 5 percent. Upon service of the complaint the defendant
immediately discontinued all attempts to offer securities and the action
was dismissed pursuant to stipulation.

S. E. C. v. Petroleum Royalty Corp.® and S. E. C. v. Petrolewm
Southwest Corp.® were companion cases involving the activities of
one John R. Moroney, who was pfesident of both companies. Judg-
ments were entered enjoining Moroney and the companies from selling
unregistered stock. Petroleum Royalty Corp. had been organized to
buy and sell oil royalties and Petroleum Southwest Corp. to produce
and sell petroleum products.

Other actions filed by the Commission to enjoin the sale of securities
in violation of the registration provisions of the Securities Act in-
cluded 8. Z. C. v. Fyre-Mist Inc.,'" involving a company organized for
the purported purpose of manufacturing and selling a device for the
burning of oil and water to produce enormous heat; 8. E. €. v. Amos J.
Downs,® involving the president of Homestake Le Roi Mining Co.
who was selling its common stock without registration; S. £. C. v.
Digieland Petroleum Corp.® in which the Commission enjoined the
sale of stock which had been issued to the company’s president in ex-
change for oil leases and the sale of additional shares for the company
without making the necessary filing; and 8. £. C. v. American Silver
Corp.,” in which an injunction was requested to prevent the defendant
from selling stock in a new company to be organized for the purpose
of taking over the assets of American Silver Co., which was at that
time in the bankruptcy court pursuant to a chapter XI proceeding.

In 8 E. C.v. Edmond Michel?* the Commission charged violations
of both the registration and fraud provisions of the Securities Act in
the sale of stock of Larmloc Sales Corp. The complaint charged that
the defendants failed to register the stock and that in effecting sales
had made numerous false representations, including statements that
the Bureau of Narcotics of the Treasury Department had approved
the Larmloc device and had recommended its use by dealers in nar-
cotics; that it had been approved by Underwriters Laboratory, Inc.;
that use of the lock would reduce burglary insurance rates; and that
the device was in use by banks, hotels, and stores in the Chicago area.

In the case of 8. £. C. v. Nye A. Wimer ?* the Commission charged
in its complaint for injunction that Wimer was selling unregistered
stock of Great Western Exploration Co. and Tennessee-Schuylkill
Corp. by means of false representations concerning the stock. The
court upheld the right of the Commission to bring the action in Penn-
sylvania even though the defendant resided in California and had
never personally been present in the State of Pennsylvania or the
district in which the action was instituted. The court stated that
sections 20 and 22 of the Securities Act gave it jurisdiction to hear
the case since the sale took place within that district and the defendant
had participated in the sale. Other cases in which the Commission
charged violation of the fraud provisions of the Securities Act include
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S. E. C.v. American Soil Products Co., Inc.,”® and S. E. C. v. Ben
Clinton Banner.

The complaint in 8. £. O. v. Metropolitan Mines Corporation, Ltd..>>
was instituted during the 1947 fiscal year but resulted in the entry of
a decree during the 1948 fiscal year requiring Metropolitan Mines
Corp. to file with the Commission annual reports as required by section
13 of the Securities Exchange Act of 1934, and reports of change of
ownership of equity securities by officers and directors as required by
section 16 (a) of that act, and enjoining the further sale of securities
without compliance with the registration requirements of the Secu-
rities Act. ,

In connection with its investigative function 1t was necessary for the
Commission during the year to institute several actions to enforce
Commission subpenas. These subpenas, issued by officers of the
Commission in connection with investigative activities, required wit-
nesses to appear and give testimony and in some cases to produce docu-
mentary evidence for examination. In each case the Commission was
successtul in obtaining the desired evidence. These cases were S. E. C.
v. Continental-Illinois Bank & Trust Co. of Chicago,® 8. E. C. v.
Edward J. O'Connory™ 8. E. C.v. M. E. Harrison and Allen Hull;*
8. E.C.v. Tucker Corp.®

Tucker Corp.—~During the past year the Commission instituted a
routine investigation relating to certain activities of the Tucker Corp.
Incident to the investigation it became necessary to examine certain
books and records of the corporation and a request was made to the
officers to permit such examination. When the corporation refused
to produce the records a Commission subpena was issued and upon
the failure of the corporation to respond to the subpena the Com-
mission authorized the filing of an action in the United States District
Court in Chicago to obtain an order requiring compliance with the
subpena. Subsequent to the filing of answers and argument on the
issues involved, the court entered an order directing the Tucker Corp.
to produce the books and records in compliance with the subpena to
be examined by an officer of the Commission at the plant of the
corporation,

Kaiser-Frazer Corp.—One of the major investigations by the Com-
mission during the fiscal year concerned the collapse of the third offer-
ing of common stock of the Kaiser-Frazer Corp.*® On January 6, 1948,
the Kaiser-Frazer Corp. filed with the Commission a registration
statement covering a proposed offering of 1,500,000 shares of common
stock. Otis & Co., First California Co., and Allen & Co. were named
as underwriters. Delaying amendments were filed by the issuer to pre-
vent the statement from becoming effective 20 days after the filing.
On February 2, 1948, the registration statement still not being effec-
tive, counsel for the corporation inquired of the Commission’s staff
concerning the propriety of the issuer stabilizing the market in its
securities prior to the time of the offering. They were advised that
this could be done within certain prescribed limits and it was indi-
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cated to the staff that the issuer proposed to stabilize in this manner
on the following day. On February 3, 1948, total trading for the
day amounted to 186,200 shares compared with approximately 7,000
shares on the New York Curb on the previous day. All of the shares
were purchased by Kaiser-Frazer at $13.50 per share in its stabiliza-
tion effort. It was decided to conduct a private investigation for the
purpose of determining the circumstances surrounding this large
volume of trading. The private investigation disclosed facts which,
in the judgment of the Commission, warranted a public investigation
in the matter and such investigation was ordered by the Commission
on March 23, 1948.

Public hearings began on April 12, 1948, in Washington and were
subsequently held in seven other cities throughout the United States.®
These hearings disclosed that after the registration statement had
become effective at 5:30 p. m. on February 3, 1948, the offering which
was made at $13 per share had gone poorly and that at about 12:30
p- m. (e. s. t.) on February 4 the underwriters, Otis & Co., First Cali-
fornia Co., and Allen & Co., who were then stabilizing for their own
account, had terminated the selling group and withdrawn the offering.
The investigation disclosed that on February 9, 1948, which was
the day for settlement between the issuer and the underwriters, Otis
& Co. and First California Co. stated that they were not bound by the
underwriting agreement. This statement was based on a provision in
the contract which provided that no material litigation not disclosed
in the prospectus should be pending against the issuer at 10: 00 a. m. on
the date of settlement. A derivative action had been filed against the
issuer in the county court for Wayne County, Mich., on that date, by
one James F. Masterson, a Philadelphia attorney, as plaintiff. He
was represented by David V. Martin, a Detroit attorney.

A number of circumstances raised serious questions in connection
with this lawsuit. Among them was the fact that Marvin C. Harrison
and Allen Hull, two Cleveland attorneys, testified under order of Judge
Lederle in the United States District Court at Detroit * that they had
been retained by Cyrus Eaton, the principal stockholder of Otis & Co.,
to go to the Wayne County Court in Detroit on February 9 to determine
whether a suit similar to the Masterson suit had been tiled against the
Kaiser-Frazer Corp. Harrison and Hull refused to supply any infor-
mation other than the identity of their client and based such refusal on
the attorney-client privilege. The investigation remains open.®

31 New York, Cleveland, Cincinnati, Detroit, Chieago, San Francisco, LLos Angeles.

32 In the course of this investigation it has on thiee occasious been necessary for the
Commission to invoke the aid of Ifederal district courts to effect compliance with its sub-
penas. In addition to the action referred to above, the Commission has instituted a similar
action against the same defendants in the Federal District Court for the District of Colum-
bia asking that the court order them to disclose the contents of communications which
would normally fall under the attorney-client privilege, upon the ground that the Commis-
sion had made a prima facie showing that they were retained by Eaton for a fraudulent
purpose. Judge Morris of that court has refused to enforce the subpena. The Commission
also intervened in an action m the Federal district court in Cincinnati wherein_ the Ports-
mouth Steel Co. sought to enjoin the telephone company from produecing, in compliance with
a Commission subpena, certain telephonre toll tickets covering calls made by certain officers
of Portsmouth Steel Co. These papers were subsequently obtained These matters are more
fully covered in the section of this report relating to litigation under the Securities Ex-
change Act of 1984.

. ¥ 0n August 12, 1948, the Commission announced the institution of broker-dealer revoca-
tion proceedings against Otis & Co. based on alleged violations of sections 5 and 17 of the
Securities Act of 1933 and sections 10, 15 (¢) and 9 (a) (4) of the Securities Exchange Act
of 1934. At the same time 1t was announced that similar proceedings had been instituted
against First California Co. based solely on alleged violation of section 5 of the Securities
iAct oé 1%33. The institution of both of these actions was based on facts disclosed by the
nvestigation,



PART I

ADMINISTRATION OF THE SECURITIES EXCHANGE ACT
OF 1934

The Securities Exchange Act of 1934 is designed to eliminate fraud,
manipulation, and other abuses in the trading of securities both on the
organized exchanges and in the over-the-counter markets, which to-
gether constitute the Nation’s facilities for trading in securities; to
make available to the public information regarding the condition of
corporations whose securities are listed on any national securities
exchange; and to regulate the use of the Nation’s credit in securities
trading. The authority to issue rules on the use of credit in securities
transactions is lodged n the Board of Governors of the Federal Re-
serve System, but the administration of these rules and of the other
provisions of the act is vested in the Commission.

The act provides for the registration of national securities exchanges,
brokers, and dealers in securities, and associations of brokers and
dealers.

REGULATION OF EXCHANGES AND EXCHANGE TRADING

Registration of Exchanges

Each securities exchange in the United States is required by section
5 of the act to register with the Commission as a national securities
exchange or to apply for exemption from such registration. Under this
section, exemption from registration is available to exchanges which
have such a limited volume of transactions effected thereon that, in the
opinion of the Commission, it is unnecessary and impracticable to re-
quire their registration. During the fiscal year the number of ex-
changes registered as national securities exchanges remained at 19 and
the number of exchanges granted exemption from such registration re-
mained at 5.

The registration or exemption statement of each exchange contains
information pertinent to its organization, rules of procedure, mem-
bership, and related matters. To keep this information up to date
the 24 exchanges filed a total of 102 amendments to their statements
during the 1948 fiscal year. Each of these amendments was reviewed
to ascertain that the change involved was not adverse to the public
interest and that it was in compliance with the relevant provisions of
the act. The nature of the changes effected by the exchanges in their
constitutions, rules, and trading practices varied considerably. Some
of the more significant of these changes are briefly outlined below.

Baltimore Stock Exchange reinstated a rule, which had been re-
scinded in 1939, prescribing requirements for companies desiring to
remove their securities from listing on that exchange.

Chicago Stock Exchange, following several years of study and trial
operation, adopted a plan enabling its out-of-town members to clear
their own exchange transactions by mail. The primary objective of

24
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the plan was to extend equal opportunities to all members and to
develop a better exchange market by providing present and pro-
spective out-of-town members with an added profit incentive to develop
exchange business and to act as specialists in issues which are of public
interest in their respective localitiec.

Cincinnati Stock Exchange and Philadelphia Stock Exchange each
increased their rates of listing fees. In addition to the revised schedule
of listing fees, Cincinnati also adopted an annual service charge pay-
able by all companies having securities listed on that exchange.

San Francisco Stock Exchange adopted amendments to its consti-
tution permitting corporations to become regular members of that
exchange. Previously, corporations were eligible only for associate
membership in the exchange.

New York Stock Exchange adopted. effective November 3, 1947, a
schedule of increased commission rates on stocks selling at 50 cents
or more per share. Under the new schedule, commission rates are
computed on the basis of the amount of money involved in a transaction
aggregating not more than 100 shares rather than on a rate-per-share
basis as in the past. Following this action by the New York Stock
Exchange, 12 of the 17 regional exchanges also adopted revised sched-
ules of commission rates which are, in many instances, identical with
the new rates of the New York Stock Exchange. The New York
Curb Exchange, however, did not effect any changes in its schedule
of commission rates.

In the latter half of 1947, the Board of Governors of the New York
Stock Exchange placed greater restrictions on members’ trading for
their own account on the floor of the exchange. The modified floor
trading rules. adopted in February 1947, prohibit any purchase of
a stock by a floor trader at a price above the last sale price. Under
the policy adopted by the exchange several months later, purchases
cannot be made at a price above the last preceding different price
if that price is lower than the last sale price. Purchases at such a
price by floor traders, individually or as a group, are limited to 300
shares or 30 percent of the amount offered at that price, whichever
is greater. In April 1948 the 30 percent limit was raised to 50 percent.
An exception to this policy may occur if there is an interval of 15
minutes during which no purchases by floor traders have been made.
A fter such an interval, floor traders may again purchase stock subject
to the limitations in the ruling. In addition, a floor trader who
acquires stock off the floor must sell that stock off the floor.

Washington Stock Exchange, in an atteinpt to improve its service
to the public and to provide facilities for the execution of transactions
on the exchange which theretofore had been executed either over the
counter.or on another exchange, extended its hours of trading to
coincide with those of the major exchanges. Only securities which are
traded on the Washington Stock Exchange as well as on another ex-
change are eligible for trading during the new extended hours. Mem-
bers continue to meet from 11:15 a. m. to noon each day as in the
past to execute transactions in securities traded solely on the Washing-
ton Stock Exchange as well as in dually traded securities. The new
trading hours went into effect on July 15, 1948.
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Disciplinary Actions by Exchanges Against Members

Pursuant to a request of the Commission, each national securities
exchange reports to the Commission any action of a disciplinary na-
ture taken by the exchange against one of its members or an employee
of a member for violation of the Securities Exchange Act, any rule
or regulation thereunder, or of any exchange rule. During the year
5 exchanges reported such actions against a total of 34 members,
member firms, and partners or employees of member firms.

In nine of these cases the individual or firm involved was censured
for an infraction of the rules and warned against further violations.
The remaining actions taken included fines ranging from $50 to $2,500
in 12 cases with total fines aggregating $6,450; the expulsion of an
individual from exchange membership ; the suspension of an individ-
ual and his firm from exchange membership for a period of 90 days;
the suspension of five individuals from exchange membership for
periods ranging from 8 months to 1 year; the suspension of two reg-
1stered representatives of a member firm for a period of 2 months;
and the cancellation of registration of three specialists in certain of
their stocks. The disciplinary actions resulted from violations of
various exchange rules, principally those pertaining to partnership
agreements, capital requirements, handling of accounts, floor trading,
registered employees, and specialists.

Market Value and Volume of Exchange Trading

The market value of total sales effected on national securities ex-
changes for the 1948 fiscal year, as shown in appendix table 7,
amounted to $13,932,441,000, a decrease of 5.9 percent from the mar-
ket value of total sales for the 1947 fiscal year. Of the total, stock
sales (excluding value of right and warrant sales) had a market
value of $12,899,694,000, a decrease of 6.2 percent from 1947, and bond
sales that of $996,747.000, an increase of 2.4 percent over 1947. The
market value of right and warrant sales totaled $36,000,000, involving
35,323,000 units.

The share volume of stock sales (excluding unit volume of right
and warrant sales) for the 1948 fiscal year totaled 536,749,000 shares,
a decrease of 8 percent from the preceding fiscal year. Total prin-
cipal amount of bond sales was $1,356,372,000, an increase of 0.5
percent over 1947,

The market value of total sales effected on exempted exchanges
for the 1948 fiscal year amounted to $9,899,000, a decrease of 13.5
percent from 1947.

Special Offerings on Exchanges

Under rule X-10B-2, special offerings of blocks of securjties are
permitted on national securities exchanges pursuant to plans filed
with and declared effective by the Commission. DBriefly stated, these
plans provide that a special offering may be made when it has been
determined that the auction market on the floor of the exchange can-
not absorb a particular block of a security within a reasonable period
of time without undue disturbance to the current price of the se-
curity. A special offering of a security is made at a fixed price
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consistent with the existing auction market price of the security
and members acting as brokers for public buyers are paid a special
commission by the seller. Buyers are not charged a commission on
their purchases and obtain the securities at the net price of the offer-
ing. During the year the Los Angeles Stock Exchange became the
eighth national securities exchange to file and have declared effective
by the Commission a plan for special offerings. The plan of the
Los Angeles Stock Exchange is generally similar to the plans of the
other exchanges previously declared effective and which remained in
effect throughout the year.!

Three of the eight exchanges having plans in effect reported that
a total of 25 special offerings were effected during the year. These
offerings involved the sale of 332,999 shares of stock having an aggre-
gate market value of $8,503,000. The size of these offerings ranged
from one with a market value of $1,768,000 to one valued at $52,000.
Brokers participating in these offerings were paid a total of $222,000
in special commissions. By comparison, in the preceding fiscal year
a total of eight special offerings involving 104,814 shares of stock
having a market value of $2,852,000 were effected on two exchanges,
with special commissions paid to brokers totaling $68,000. Further
details of special offerings during the 12-month period ended June 30,
1948, are given in appendix table 8.

Secondary Distributions Approved by Exchanges

A “secondary distribution,” as the term is used in this section, is a
distribution over the counter by a dealer or group of dealers of a com-
paratively large block of a previously issued and outstanding security
listed or admitted to trading on an exchange. Such offerings take
place when it has been determined that it would not be in the best in-
terest of the various parties involved to sell the shares on the exchange
in the regular way or by special offering. The distributions generally
take place after the close of exchange trading. As in the case of
special offerings, buyers obtain the security from the dealer at the net
price of the offering which usually is at or below the most recent price
registered on the exchange. It is generally the practice of exchanges
to require members to obtain the approval of the exchange before
participating in such secondary distributions. Registration of such
distributions under the Securities Act of 1933 may also be necessary.

During the year 5 exchanges reported having approved a total of
83 secondary distributions under which 6,347,361 shares of stock having
an aggregate market value of $152,803,000 were sold. Of these, 78
distributions involving the sale of 6,273,290 shares having a market
value of $150,019,000 were completed, while 74,071 shares having
a market value of $2,784,000 were sold in the 5 distributions which were

1These exchanges are: Chicago Stock Exchange, Cincinnati Stock Exchange, Detroit
Stock Exchange, New York Curb Exchange, New York Stock Exchange, Philadelphia Stock
Exchange, and San Francisco Stock Exchange.
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not completed. Further details of secondary distributions of ex-
change stocks are given in appendix table 12.

REGISTRATION OF SECURITIES ON EXCHANGES

Purpose and Nature of Registration

The statutory purpose of making available currently to investors
reliable and comprehensive information as to the affairs of companies
which have securities listed on a national securities exchange is accom-
plished by requiring each such company to file with the Commission
and the exchange an application for registration which discloses such
data. Unless a security is so registered pursuant to section 12 of the
act (or has unlisted trading privileges), it is unlawful to trade in the
security on the exchange. In order to keep this information up to
date, section 13 requires the filing by these companies of annual,
quarterly, and other periodical reports.

Examination of Applications and Reports

All applications and reports filed pursuant to sections 12 and 13
are examined by the staff to determine whether accurate and adequate
disclosure has been made of the specific types of information required
by the act and the rules and regulations promulgated thereunder.
The examination under the Securities Exchange Act, like that under
the Securities Act of 1933, does not involve an appraisal and is not
concerned with the merits of the registrant’s securities. When exami-
nation of an application or a report discloses that material information
has been omitted, or that sound principles have not been followed in
the preparation and presentation of accompanying financial data,
the examining staff follows much the same procedure as that devel-
oped in its work under the Securities Act in sending to the registrant
a letter of comment, or in holding a conference with its attorneys or
accountants or other representatives, pointing out any inadequacies
in the information filed in order that necessary correcting amend-
ments may be obtained. Here again, amendments are examined in the
same manner as the original documents. Where a particular inade-
quacy is not material, the registrant is notified by letter pointing out
the defect and suggesting the proper procedure to be followed in the
preparation and filing ot future reports, without insistence upon the
filing of an amendment to the particular document in question.

Statistics of Securities Regisiered on Exchanges

At the close of the fiscal year, 2,209 issuers had 3,539 security issues
Iisted and registered on national securities exchanges. These securi-
ties consisted of 2,575 stock issues aggregating 2,837,496,642 shares,
and 964 bond issues aggregating $19,224,375,537 principal amount.
This represents increases of 182,432,292 shares and $797,621,682 prin-
cipal amount, respectively, over the securities registered on national
securities exchanges at the close of the 1947 fiscal year.

During the fiscal year 49 new issuers registered securities under the
act on national securities exchanges, while the registration of all
securities of 55 issuers was terminated, principally by reason of retire-
ment and redemption and through mergers and consolidations. No
proceedings were instituted during the year under section 19 (a) (2)
of the act to deny, suspend, or withdraw the registration of a
security.



FOURTEENTH ANNUAL REPORT 29

The following applications and reports were filed during the fiscal
year in connection with the listing and registration of securities on
national securities exchanges:

Applications for registration of securities on national securities
exchanges ___ . __ e 134

Applications for registration of unissued securities for “when issued”
trading on national securities exchanges__ .

Exemption statements for trading short-term warruants on national securi-

ties exchanges________________ e 60
Annual reports____.________________________ e 2,123
Current reports_.__._______ e 8, 767
Amendments to applications and reports_______________________________ 1,101

TEMPORARY EXEMPTION OF SUBSTITUTED OR ADDITIONAL
SECURITIES

Rule X~12A-5 provides a temporary exemption from the regis-
tration requirements of section 12 (a) of the act to securities issued
in substitution for, or in addition to, securities previously listed or
admitted to unlisted trading privileges on a national securities ex-
change. The purpose of this exemption is to enable transactions to
be lawfully effected on an exchange in such substituted or additional
securities pending their registration or admission to unlisted trading
privileges on an exchange.

The exchanges filed notifications of admission to trading under
this rule with respect to 101 issues during the year. The same issue
was admitted to trading on more than one exchange in some instances,
so that the total admissions to such trading, including duplications,
numbered 143.

UNLISTED TRADING PRIVILEGES ON EXCHANGES

Unlisted trading on exchanges is of two principal varieties. The
one variety is in issues listed and registered on some other registered
exchange, in which case the public enjoys the protections afforded by
the listing and registration under the Securities Exchange Act. A
great majority of these issues are listed on New York Exchange and
admitted to unlisted trading on various exchanges in other cities. The
other variety is in issues not listed nor registered on some other reg-
istered exchange. Most of such issues are admitted to unlisted trading
on New York Curb Exchange alone. In their case the public is not
protected by any listing agreement with the issuer nor by the financial
reporting requirements of section 13, the proxy rules under section
14, and the “trading by insider” reporting and penalty clauses of sec-
tion 16 of the Securities Exchange Act, except to the extent that the
issuers or issues are registered under other acts administered by the
Commission containing similar requirements.

Exchange trading in issues admitted to unlisted trading prior to
March 1, 1984, is permitted to continue under section 12 (f) (1) of
the Securities Exchange Act. The further adinission of issues to
unlisted trading, however, has been prohibited except to the extent
permitted under section 12 (f) (2), in the case of issues already listed
and registered on some registered exchange,? and under section 12
(f) (3), in the case of issues not so listed and registered, as more
specifically outlined under the next subheading “Applications for Un-
listed Trading- Privileges.” 3

 “Registered exchanges” and “national sccurities exchanges” are used synonymously in
this section,

° The subject 18 treated at length in the Tenth Annual Report under “Unlisted Trading
Privileges on Securities Exchanges.”
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Ten years ago, on June 30, 1937, the status of unlisted issues on the
registered exchanges was as follows:

Stocks listed on some other registered exchange. 554
Stocks not listed on any registered exchange 737
Bonds listed on some other registered exchange 42
Bonds not listed on any registered exchange_ 550

1,883

-These issues were practically all in the section 12 (f) (1) category of
securities admitted to unlisted trading prior to March 1, 1934.

Since the first grant in April 1937 of an application by an exchange
under section 12 (f) (2) for unlisted trading in stocks listed on some
other registered exchange, there have been 524 admissions of such
stocks to the various exchanges. The number of issues involved is
less than this figure because many issues have been admitted to un-
listed trading on two, three, or more exchanges. These admissions of
stocks under section 12 (f) (2) have, however, barely maintained
the number of listed stocks traded unlisted on other exchanges, which
has fallen from 554 in 1937 to 542 in 1948. The grants have tended
to make the same stocks available on numerous exchanges and to
substitute currently active stocks in offset to the many retirements of
i(SfS;le(S )originally admitted to unlisted trading under section 12

1).

Only seven stock issues have been admitted to unlisted trading on an
exchange (one of them on two exchanges) under section 12 (%) (3).
Only two of these were common stocks, and one of these has been re-
moved from unlisted trading on New York Curb Exchange by reason
of listing on New York Stock Exchange. In addition, one of the pre-
ferred stocks has become listed also on Philadelphia Stock Exchange.
Thus only five stocks, including four preferred and one common, ad-
mitted to trading under section 12 (£) (8) retain that status and are
not listed on any registered exchange.

Admissions of bonds under sections 12 (f) (2) and 12 Elf) (13) have
totaled 49, but retirements have exceeded admissions, and only 20 of
the issues are still outstanding. It has become unusual to apply for
bond admissions under these sections, except in case of very large, and
particularly convertible, issues.

The status of unlisted issues on the registered exchanges as of June
30, 1948, was:

Stocks listed on some other registered exchange. 542
Stocks not listed on any registered exchange____________________________ 353
Bonds listed on some other registered exchange.__ 12
Bonds not listed on any registered exchange____________________________ 85

992

There has been a great disappearance of issues, in all except the first
category, from the figures of 1937. The principal shrinkage has been
in stocks and bonds not listed on any registered exchange, and this,
as has been frequently stated in these reports, was the expectation of
Congress when it authorized continuance of such privileges in 1936.
The 3538 stocks admitted to unlisted trading without being listed on
any registered exchange aggregated 354,477,579 shares, warrants, and
receipts as of June 30, 1948. The reported volume of trading in these
stocks for the calendar year 1947 was 21,056,358 units, including
14,889,271 domestic shares, 3,046,387 Canadian shares, 2,312,700 war-
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rants, and 808,000 American depositary receipts. The 354,477,579
unlisted shares were about 11 percent of the total 3,196,160,946 shares
admitted to trading on the registered exchanges, and the 21,056,358
reported volume was a little over 4 percent of the total 512,475,639
share and warrant volume on the registered exchanges for the calendar
year 1947. Comprehensive figures with respect to issues and volumes
on exchanges will be found in appendix tables 7 to 16, inclusive.
Applications for Unlisted Trading Privileges

Section 12 (f) (2) of the act provides that, upon application to and
approval by the Commission, a national securities exchange may ex-
tend unlisted trading privileges to a security which is listed and regis-
tered on another national securities exchange. Pursuant to this sec-
tion, and in accordance with the procedure prescribed by rule X-12F-1,
applications were granted during the year extending unlisted tradin
%rivileges to Boston Stock Exchange in 12 stock issues; Chicago Stoc

xchange, 2 stock issues; Cleveland Stock Exchange, 1 stock issue;
Detroit Stock Exchange, 1 stock issue; Los Angeles Stock Exchange,
23 stock issues and 1 bond issue; New York Curb Exchange, 1 stock
issue; Philadelphia Stock Exchange, 4 stock issues; St. Louls Stock
Exchange, one stock issue; San Francisco Stock Exchange, 1 stock
issue and 1 bond issue. An application of Boston Stock Exchange
involving one stock issue and an application of San Francisco Stock
Exchange involving one bond issue were withdrawn by these exchanges
after they had been advised that they did not meet the requirements
prescribed by the rule.

Section 12 (f) (3) of the act permits the Commission to grant
an exchange’s application for the extension of unlisted trading privi-
leges to a security which is not listed and registered on another na-
tional securities exchange if investors have, respecting such a se-
curity, protections equivalent to those provided for in the act regard-
ing listed securities. An application of New York Curb Exchange
under this section was granted with respect to Cities Service Co.
3-percent sinking fund debentures, due January 1, 1977, on the ground
that equivalent protection was afforded to the public from the fact
that the common stock of the same company was listed and registered
on other national securities exchanges.

Changes in Securities Admitted to Unlisted Trading Privileges

During the year the exchanges filed numerous notifications pur-
suant to rule X~12F-2 (a) of changes in title, maturity, interest rate,
par value, dividend rate, or amount authorized or outstanding of
securities admitted to unlisted trading privileges. Where changes of
this nature only are effected in an unlisted security, the altered se-
curity is deemed for the purposes of the Securities Exchange Act to
be the security previously admitted to unlisted trading privileges
and such privileges are automatically extended to the altered security.
However, when changes more comprehensive than these are effected
in an unlisted security, the exchange is required to file an application
with the Commission, pursuant to rule X-12F-2 (b), seeking a de-
termination that the altered security is substamtially equivalent to
the security previously admitted to unlisted trading privileges. Ap-
plications filed pursuant to this rule were granted by the Commission
with respect to one stock issue on Boston Stock Exchange; one stock
issue on Detroit Stock Exchange; four stock issues on New York
Curb Exchange; three stock issues on Philadelphia Stock Exchange:
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one stock issue on Pittsburgh Stock Exchange; and one stock issue
on San Francisco Stock Exchange. The Commission denied applica-
tions of the Boston, Detroit, Philadelphia, and Pittsburgh Stock
Exchanges and New York Curb Exchange with respect to a total
of three stock issues.

DELISTING OF SECURITIES FROM EXCHANGES

Securities Delisted by Application

Section 12 (d) of the act provides that upon application by the
issuer or the exchange to the Commission, a security may be removed
from listing and registration on a national securities exchange in ac-
cordance with the rules of the exchange and subject to such terms as
the Commission deems necessary for the protection of investors.
In accordance with the procedure prescribed by rule X-12D2-1 (b),
10 issues were removed from listing and registration on exchanges
during the year. Of these, 3 issues were removed upon application
of their issuers and the remaining 7 upon application of exchanges.
In each of these instances the application was granted without the
imposition of any terms by the Commission.

Of the three issues removed upon application of their issuers, one
had not been traded on the exchange involved for a period of 6
months; the mining properties of the issuer of one had not been in oper-
ation for the past 20 years, there was no immediate prospect for
resumption of such operations, and there was an insufficient number
of shares outstanding in the hands of a very few public stockholders
to justify continnance of listing and registiation of the issue which had
been suspended from trading on the exchange involved for the past
2 years; the remaining issue was removed from one of the two
exchanges on which it was listed and registered for the reason that the
small number of transactions effected on one of the exchanges did not
justify the expenses resulting from the maintenance of a coregistrar
and cotransfer agent and additional legal services in the State in which
the exchange was located.

The removal of the seven issues upon application of exchanges
was occasioned by various events which had the effect of practically
terminating public interest in the issues involved. These included
situations where the issuer was no longer operating; where the issuer
was in process of liquidation ; where the financial condition and future
prospects of the issuer did not warrant continuation of listing and
registration of the issue; and where the number of shares of the issue
outstanding in public hands had been greatly reduced.

Securities Delisted by Certificatiocn

Securities which have been paid at maturity, redeemed, or retired in
full, or which have become exchangeable for other securities in sub-
stitution therefor, may be removed from listing and registration on a
national securities exchange upon the exchange’s filing with the Com-
mission a certification to the effect that such retirement has occurred.
The removal of the security becomes effective automatically after the
interval of time prescribed by rule X-12D2-2 (a). The exchanges
filed certifications under this rule effecting the removal of 227 separate
issues. In some instances the same issue was removed from more
than one exchange, so that the total number of removals, including
duplications, was 284. Successor issues to those removed became
listed and registered on exchanges in many instances.
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In accordance with the provisions of rule X-12D2-1 (d), New
York Curb Exchange removed 15 issues from listing and registration
when they became listed and registered on New York Stock Exchange.
This rule permits a national securities exchange to remove a security
from listing and registration in the event trading therein has been
terminated pursuant to a rule of the exchange which requires such ter-
mination due to the security’s becoming listed and registered and
admitted to trading on another exchange. Removal under this rule is
automatic, the exchange being required merely to notify the Commis-
sion of the removal.

Securities Removed From Listing on Exempted Exchanges

A security may be removed from listing on an exempted exchange
upon the filing by such exchange of an appropriate amendment to its
exemption statement setting forth a brief statement of the reasons
for the removal. :

Three exempted exchanges removed 11 issues from listing thereon
during the year. The removal of these issues was occasioned by such
events as calling of the issue for redemption, dissolution of the issuer,
or substitution of a new security under a plan of reorganization.

Exempted Securities Removed From Exchange Trading

During the year Chicago Stock Exchange and New York Stock
Exchange removed from trading a total of 19 separate issues which
had been temporarily exempted %‘om the registration requirements of
section 12 (a) of the act pursuant to either rule X-12A-2 or rule
X-~12A-3. One of these issues had been paid at maturity while the
remaining issues were retired in various manners under plans of
reorganization of their issuers.

MANIPULATION AND STABILIZATION

Sections 9, 10, and 15 of the Securities Exchange Act empower the
Commission to prohibit manipulation and to regulate manipulative
devices. Section 9 of this act forbids certain specifically described
forms of manipulative activity. Transactions which create actual or
agparent trading activity or which raise or lower prices. if they are
effected for the purpose of inducing others to buy or sell, are declared
to be unlawful. Certain practices designated as ‘“wash sales” and
“matched orders” effected for the purpose of creating a false or mis-
leading appearance of active trading or a false or misleading appear-
ance with respect to the market for a security are declared to be illegal.
Persons selling or offering securities for sale are prohibited from
disseminating false information to the effect that the price of the
security will, or is likely to, rise or fall because of marketl operations
conducted for the purpose of raising or depressing the price
of a security. Persons selling or purchasing securities ave forbid-
den to make false or misleading statements of material facts, with
knowledge of their falsity, regarding securities for the purpose of
inducing the purchase or sale of such securities. Sections 10 and 15
empower the Commission to adopt rules and regulations to define and
prohibit the use of new forms of manipulation which the Commission
might encounter from time to time.

ursuant to statutory authority, the Commission has adopted rules
and regulations to aid it in carrying out the expressed will of Congress.
The three above-mentioned sections, as augmented by rules and regu-
lations, are aimed at freeing the security markets from artificial influ-
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ence, thus insuring the maintenance of fair and honest markets and
allowing prices to be established by supply and demand.

Manipulation

The Commission’s purpose in its administration of the provisions of
the Securities Exchange Act against stock-market manipulation is to
provide policing of the stock exchange markets and the over-the-
counter markets sufficient to accomplish the elimination of manipula-
tive practices without interfering with the legitimate functioning of
these markets. In order to accomplish this, the Commission has con-
tinuously modified and sought to improve its procedure for the syste-
matic surveillance of trading in securities. The methods used to de-
tect manipulation have, of necessity, beén elastic in character since
techniques employed by manipulators have changed constantly, in-
creasing in subtlety and complexity.

The staff scrutinizes price movements in approximately 7,500 securi-
ties, including 3,500 traded on exchanges and 4,000 in the over-the-
counter markets. The information maintained with respect to these
securities includes not only data reflecting the market action of such
securities but also includes news items, earnings figures, dividends,
options, and other data which might explain price and volume changes.
‘When no plausible explanation can be found for an unusual movement
in any security, the matter may be referred to the appropriate regional
office of the Commission for a field investigation. For reasons of
policy, the Commission keeps confidential the fact that trading in a
given security is under investigation, lest knowledge of the existence
of such investigation unduly affect the market or reflect unfairly upon
individuals whose activities are being investigated. As a result, the
Commission occasionally receives criticism for failing to investigate
situations when in fact it is actually engaged in an intensive investiga-
tion of those very matters.

The Commission’s investigations in respect to matters involving
unusual market activity take two forms. The “flying quiz,” or pre-
liminary investigation, is designed to detect and discourage incipient
manipulation by a prompt determination of the reason for unusual
market behavior. Often the results of a flying quiz point to a legiti-
mate reason for the activity under review and the case is closed. Fre-
quently facts are uncovered which require more extended investiga-
tion, and in these cases formal orders of investigation are issued by
the Commission. In a formal investigation, members of the Com-
mission’s stafl are empowered to subpena pertinent material and to
take testimony under oath. In the course of such investigations, data
on purchases and sales are often compiled covering substantial periods
of time and trading operations involving considerable quantities of
shares are scrutinized.

The Commission operates on the premise that manipulation should
be suppressed at its inception. Many of the cases investigated never
come to the attention of the public because the promptness of the
Commission’s investigation, through the flying quiz technique, stops
the manipulation before it is fully developed. Since public losses are
seldom recoverable even though the perpetrator of a fraud is brought
to justice it is believed that the investigatory methods adopted afford
important protection to the public.
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A tabular summary with respect to the Commission’s trading in-
vestigations follows:

Trading investigations
Flying Formal

quizzes investiga-
tions

Pending June 30, 1947 _ _ ____________ ... - 91 34
Initiated July 1, 1947, to June 30, 1948 ________________ - 147 2
Total to be accounted for_ ... _ . _.____.___ - 238 36
Changed to formal investigation_______________________ - 2
Closed or completed _ _ __ ____ . ______________________ - 98 9
Total disposed of . __ __ __ o 100 9
Pending June 30, 1948 _ _______ . ____ 138 27

Stabilization

During the 1948 fiscal year the Commission continued the adminis-
tration of rules X-17A-2 and X-9A6-1. Rule X-17A-2 requires the
filing of detailed reports of all transactions incident to offerings in
respect of which a registration statement has been filed under the
Securities Act of 1933 where any stabilizing operation is undertaken
to facilitate the offering. Rule X-9A6-1 governs stabilizing trans-
actions effected to facilitate offerings of securities registered on na-
tional securities exchanges, in which the offering prices are represented
to be “at the market” or at prices related to market prices.

Of the 449 registration statements filed during the fiscal year, 199
contained a statement of intention to stabilize to facilitate the offer-
ings covered by such registration statements. Because a registration
statement sometimes covers more than one class of security, there
were 222 offerings of securities in respect of which a statement was
made, as required by rule 426 under the Securities Act, to the effect that
a stabilizing operation was contemplated. Stabilizing operations were
actually conducted to facilitate 71 of these offerings, principally the
stock offerings. In the case of bonds, public offerings of three issues
aggregating $26,084,000 in principal amount were stabilized. Offer-
ings of stock issues aggregating 23,370,892 shares and having an esti-
mated aggregate public offering price of $335,147,302 were also sta-
bilized. In connection with these stabilizing operations, 8,579 reports
were filed with the Commission during the fiscal year. Each of these
reports has been analyzed to determine whether the stabilizing activ-
itles were lawful.

To facilitate compliance with the Commission’s rules on stabilizing
and to assist issuers and underwriters to avoid violation of the statu-
tory provisions dealing with manipulation and fraud, many confer-
ences were held with representatives of such issuers and underwriters,
and many written and telephone requests were answered. A total
of 1,002 letters, memoranda relating to such conferences and tele-
phone requests, and memoranda to the regional offices of the Com-
mission wer written in connection with the administration and en-
forcement of the stabilization and manipulation statutory provisions
and regulations.

813892—49— 4
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SECURITY TRANSACTIONS OF CORPORATION INSIDERS

Under section 16 (a) of the Securities Exchange Act of 1934, sec-
tion 17 (a) of the Public Utility Holding Company Act of 1935, and
section 30 (f) of the Investment Company Act of 1940, during the
past 14 years 43,243 corporate “insiders” of more than 3,000 issuers
have filed 290,241 reports covering their transactions in and holdings
of securities of their companies. Such reports must be filed by bene-
ficial owners of more than 10 percent of any class of an equity security
which is listed and registered on a national securities exchange; offi-
cers and directors of the issuers of any security so listed ; officers and
directors of registered public utility holding companies; and officers,
directors, beneficial owners of more than 10 percent of any security
(other than short-term paper), members of advisory boards, invest-
ment advisers, and affiliated persons of investment advisers of reg-
istered closed-end investment companies. An initial report is required
of these persons showing their beneficial ownership of securities of
their companies at the time any of these relationships is assumed, and
a report setting forth purchases, sales, or other changes is required
for each calendar month thereafter in which any change in beneficial
ownership of these securities occurs.

Examination and Dissemination of Information

While, in general, the Nation’s principal organized security markets
are located in the larger financial centers of the country, security
ownership, particularly of the larger issues, is divided among thou-
sands of large and small investors scattered throughout the coun-
try. The primary purpose of security ownership reports is to make
available to investors, wherever located, information as to the trans-
actions of insiders in their companies’ securities. Members of the staff
examine all reports filed to determine their compliance with the stat-
utory requirements, and request amended reports where inaccuracies
or omissions appear. Documents and reports filed under other sec-
tions of the various acts administered by the Commission and data
published by various financial news services must also be examined
for current information as to corporate actions involving situations
or transactions in which ownership reports must be filed. Where
any report is not received within the prescribed time, necessary steps
are taken to secure its prompt filing.

All ownership reports are available for public inspection as soon
as they are filed at the Commission’s office in Washington, and in
the case of reports under section 16 (a) of the Securities Exchange
Act also at the exchanges where additional copies of such reports
must be filed. Recognizing the limited opportunity of many indivi-
dual investors to inspect the reports in person at Washington or at
the exchanges, the Commission in addition condenses the information
contained in the actual reports and publishes a monthly Official Sum-
mary of Security Transactions and Holdings which is mailed to any
interested person who requests it. This publication has a wide dis-
tribution among individual investors, security brokers and dealers,
libraries, newspapers, press associations, and others. Complete files
of this summary are available for public inspection at each of the
Commission’s regional offices and at each national securities exchange.
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Preventing Unfair Use of Inside Information

Section 16 (b) of the Securities Exchange Act of 1934 aims at the
prevention of unfair use of information which may have been ob-
tained by a corporate insider by reason of his relationship to the com-
pany. To this end, the section provides that any profit realized by
an insider from any purchase and sale, or any sale and purchase, of
any equity security of his company within a period of less than 6
months shall be recoverable by the issuer. Suit for the recovery of
such profits may be instituted by the issuer, or by any security owner
acting in its behalf if the issuer fails or refuses to bring suit within 60
days after request or if it fails diligently to prosecute the suit after
it 1s instituted. Similar provisions are contained in section 17 (b)
of the Public Utility Holding Company Act and section 30 (f) of
the Investment Company Act.

Substantial amounts, ranging up to several hundred thousand dol-
lars, have been recovered under these provisions by or on behalf of
issuers. In a number of cases voluntary payments of such profits
have been made to the company by the officer or director. Such
voluntary payments were often brought about by the necessity to
report short-term transactions. Inasmuch as the section provides for
the recovery of profits through private civil suits, the Commission
does not have the power to administer or enforce the provisions of
the section. It has, however, filed briefs as amicus curiae in many of
the suits brought in the courts, particularly where novel questions of
law have been raised for judicial determination.

As has been noted, information as to changes in ownership of securi-
ties held by persons subject to liability under section 16 (b) is required
to be furnished in reports under section 16 (a). These reports make
available to stockholders data which may indicate the existence of
liability under section 16 (b).

Statistics of Ownership Reports

The number of ownership reports filed with and examined by the
Commission during the past fiscal year is set forth below:

Number of owncrship reports of officers, directors, principal security holders,
und certain other affiliated persons filed and eramined during the fiscal year
ended June 30, 1948

i 1 Original | Amended
Description of report Temorts reports Total
Securities Exchange Act of 1934
Form 4 13,391 715 14,106
536 14 550
1,884 30 1,914
15,811 759 16. 570
Public Utihty Holding Company Act of 1935 90 1 91
Form U-17-1. e 432 34 468
Form U~17-2_ i 502 35 557
Investment Company Act of 1940.
Form N-30F-1._ 115 o e
Form N-30F-2...
610 24 664
Total. o 16, 973 818 17,791

! Form 4 1s used to report changes in ownership, Form 5, to report ownersinp at the time any equuty
securtties of an issuer are first listed and registered on a national sccurities exchange; and Form 6, to report
ownership of persons who subsequently become officers, directors, or prineipal stockholders of such 1ssuer,
under sec 16 (a) of the Securities Exchange Act of 1934, Form U-17-1 1s used for imtial reports, and Form
U-17-2 for reports of changes 1 ownership of securities, under sec 17 (a) of the Public Utility Holding
Company Act of 1935; and Form N-30F-1 1s used for initial reports and Form N-30F-2 for reports of changes
1n ownership of securities under sec 30 (f) of the Investment Company Act of 1940.
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SOLICITATION OF PROXIES, CONSENTS, AND AUTHORIZATIONS

Under three of the acts it administers—sections 14 (a) of the Secu-
rities Exchange Act of 1934, 12 (a) of the Public Utility Holding
Company Act of 1935 and 20 (a) of the Investment Company Act of
1940—the Commission is authorized to prescribe rules and regulations
concerning the solicitation of proxies, consents, and authorizations in
connection with securities of the companies subject to those acts. Pur-
suant to this authority, the Commission has adopted regulation X~14,
which is designed to protect investors by requiring the disclosure of
certain information to them and by affording them an opportunity
for active participation in the affairs of their company. Kssentially,
this regulation makes unlawful any solicitation of any proxy, consent,
or authorization which is false or misleading as to any material fact
or which omits to state any material fact necessary to make the state-
ments already made not false or misleading. Under the regulation
it is necessary, in general, that each person solicited be furnished
such information as will enable him to act intelligently upon each
separate matter in respect of which his vote or consent is sought.
The proxy rules set forth in this regulation also contain provisions
which enable security holders who are not allied with the management
to communicate with other security holders when the management is
soliciting proxies.

Statistics of Proxy Statements

During the 1948 fiscal year the Commission received and examined
both the preliminary and definitive material required with respect to
1,677 solicitations under regulation X-14 as well as “follow up” mate-
rial employed in 229 instances. The number of proxy statements filed
by management and nonmanagement, and the principal items of busi-
ness for which stockholders action was sought in these solicitations,
is shown below for each of the past five calendar years.

Year ended December 31—

1943 1944 1945 1946 1947
Proxy statements filed by management.___..________..____.__. 1,467 | 1,523 | 1,570 | 1,664 1,613
Proxy statements filed by others than management_...___.____ 31 27 24 21 32
Total proxy statements filed ... _..___..____.___.___._____ 1,498 | 1,550 { 1,594 ( 1,685 1,645
For meetings at which the election of directors was one of the
1tems of business. ... el 1,368 | 1,350 ¢ 1,350 | 1,407 1,461
For meetings not mnvolving the election of directors.__...__.___ 109 172 213 244 149
For assents and authorizations not involving a meeting or the
election of directors_...______ . ... 21 28 31 34 35
Total proxy statements filed --eo| 1,498 | 1,550 | 1,584 [ 1,685 1,645

A corresponding distribution of the specific proposals of action other
than the election of directors reflected in these proxy statements is set
forth below.
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Year ended December 31—
1943 1944 1945 1946 1947

Mergers, consolidations, acquisition of businesses, and purchase

and sale of property.. . 47 59 40 65 69
Issuance of new securities, modification of existing securities,

recapitalization plans other than mergers or consohidations.... 95 144 227 249 223
Employees pension plans._ oo oo o. 46 105 94 75 66
Bonus and profit-sharing plans, including stock options__ . 51 58 51 52 60
Indemnification of officers and directors 137 31 25 36 22
Change in date of annual meeting. . ... ... .. 54 33 33 28 27
Other miscellaneous amendments to bylaws, and miscellaneous

othermatters. ... . 131 141 217 309 207
Stockholder approval of independent auditors... ... 307 310 296 304 312
Number of management’s proxy statements containing stock-

holder proposals under rule X-14A-7 - 27 20 14 19 15
Number of such stockholder proposals_..._.._.... 66 38 34 34 29
Net number of stockholders whose proposals were

management’s proxy statements under rule X-14A-7 (each

stockholder is counted only once in each year regardless of the

number of his proposals or the number of companies that m-

cluded his proposals 1n proxy statements) ... ... ______.... 19 17 17 9 13

Examination of Proxies

An example of disclosure resulting from the Commission’s examina-
tion of preliminary proxy soliciting material before it is mailed in
definitive form to stockholders may be noted in the following par-
ticular case from among the hundreds processed last year. It in-
volved solicitations by a registrant of proxies for the election of di-
rectors proposed by both the management and a minority stockholders
group. The management slate was headed by the registrant’s chair-
man of the board of directors, who had acquired a dominating position
in the registrant’s affairs as a result of the transactions described
below.

In September 1945 the chairman acquired all the common stock
and other property of company B for $200,625, of which he allocated
$150,000 as the cost of the stock. In July 1947, he transferred this
common stock to company A and received in exchange all the common
stock of company A and a promissory note of the company for $650,-
000 at 4 percent interest. The common stock of company B was then
the sole asset of company A. The chairman of the registrant then
sold the common stock of company A to the registrant in the same
month, July 1947. The registrant agreed to issue to the chairman,
in payment for the stock, 47,000 shares of its own common stock
having a market value of approximately $246,750. Subsequently, the
registrant assumed payment of the $650,000 note of company A held
by the chairman. By reason of these transactions the chairman had
converted his original $150,000 investment into stock of the registrant
worth $246.750 and a promissory note for $650,000, a total of $896,750.

A former chairman of the registrant was in control of manufactur-
ing, insurance, and investment companies which together owned
19,990 shares of the registrant’s common stock (which shares were
subsequently acquired by the chairman or his associates). One of
these controlled companies, company C, had previously purchased
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one of the registrant’s former subsidiaries, company D, and had given
the registrant a note for $250,000 in payment. Thereafter, company
C had refused to make payments of principal or interest on this note,
asserting offsets and counterclaims against the registrant in the
amount of $500,000 in connection with this transaction. Accordingly,
as a condition precedent to the exchange of the 47,000 shares of stock
of the registrant for stock of company A, general releases were ex-
changed between the registrant, company C and company D, with
respect to all claims arising out of the sale of company D to company
C, and the $250,000 note was canceled. .

As a result of disclosures required by the Commission’s staff in this
situation, the registrant’s definitive proxy statement contained the
following information : o

(@) Details of the arrangements entered into for the acquisition of
the shares of the registrant by its chairman or his associates from the
corporate interests of its former chairman.

(6) Details with respect to the exchange of general releases be-
tween the registrant, company C and company D related to claims
arising out of the sale by the registrant to company C of the capital
stock and accounts receivable of company D, and the relationship of
the former chairman to these companies.

(¢) An indication with regard to company B that (1) its fixed
assets were reappraised after acquisition by the chairman, resulting
n a net increase of $26,038.59 over the previous depreciated carrying
value of land and buildings; (2) it has outstanding a mortgage upon
its land and buildings, in the unpaid principal amount of $105,500,
bearing interest of 4 percent a year; (3) it also has outstanding 30,000
shares of 60-cent cumulative preferred stock requiring annual divi-
dend payments of $18,000, of which shares 5,595 were owned by the
chairman, 420 by his son, and the balance by friends and/or employees;
and (4) these interest and dividend requirements represent prior
charges on the earnings of company B before dividends may be paid
on its common stock which was acquired by the registrant. The net
income of company B for each of the past 3 years was also set forth.

The definitive proxy also disclosed, with respect to the $650,000
promissory note: (1) That if such note is not paid at maturity the
ownership of company B will revert to the chairman, since all the
common stock of company B is pledged as collateral for the note;
(2) that in connection with the issuance of such note an intangible
item of $650,000 arose which now appears on the books of company B
and that the disposition thereof has not yet been determined; and
(3) that such note has resulted in an annual fixed charge of $26,000,
representing interest payments, which must be paid out of the earnings
of the registrant and its subsidiaries before any dividends may be
paid to stockholders of the registrant.

The proxy requirements of the Securities Exchange Act operated
in this case to give stockholders of the registrant full information
about the manner in which the chairman acquired control of the
registrant, about his dealings with the registrant, and of the results
of these transactions as they affected the interests of the stockholders.
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Changes in Proxy Rules

In Securities Exchange Act release No. 4037 (1947) the Commis-
sion announced the adoption of a number of changes in its proxy rules
after wide circulation of the proposals and numerous conferences with
interested persons. The fundamental purpose of the proposals was to
revise the rules to clarify their application and to write into them
more explicitly the exact situations they cover. The response to the
Commission’s invitation for comments on the revision was very gen-
erous and the comments and suggestions received were most construc-
tive and helpful to the Commission. .A number of the more important
changes made are noted below.

The new rules require disclosure of the individual remuneration
paid only to the three highest-paid officers of the issuer.

Follow-up material must now be filed in advance of its transmis-
sion to security holders, but this does not apply to replies to inquiries
from stockholders requesting further information or to communica-
tions requesting only that proxies previously solicited be signed and
returned. Where a proxy solicitation is made in person and written
material discussing the merits of any matter as to which the proxy is
being solicited is used, copies of such material must also be filed with
the Commission prior to its use.

The rule requiring the mailing of communications for security
holders has been clarified, particularly as to the circumstances under
which the management of the issuer is required to mail solicitation
material. The new rule also gives the management the option of
furnishing the security holder who wishes to make such a communica-
tion with a reasonably current list of security holders in lieu of mailing
his material for him. Another rule which requires the management
to include a security holder’s proposal in its proxy material has been
revised to require such security holder to furnish the management with
a copy of his proposal and statement at the time he gives notice to
the management ot his intention to make the proposal at the meeting.

The revised rules became effective December 18, 1947, immediately
upon announcement of the changes, in order to permit those who wished
to do so to comply with the new rules rather than the old. However,
it was provided that any person commencing a solicitation prior to
February 15, 1948, could make the solicitation under either the old or
revised rules at his option.

During the year the Commission also had under consideration pro-
posals to adopt amendments to the proxy rules other than those de-
scribed above. These proposals were circulated by the Commission
shortly after the close of the fiscal year in Securities Exchange Act
Release No. 4114 (1948). These proposals are not as extensive as the
amendments adopted on December 1947, but they involve certain im-
portant problems. The proposed changes are noted below.

The proposals contemplate a number of changes as to the form of
proxy and the rules governing its use. To simplify the proxy, the
changes would eliminate certain statements heretofore required to
be in the proxy. Other changes would provide that no proxy may
confer authority to vote at any annual meeting other than the one
following the solicitation and that the proxy statement provide that
the shares covered by a proxy will be represented at the meeting and
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will be voted according to the choice made by the security holder.
The purpose of these changes is to prevent the premature solicitation
of proxies on the basis of out-of-date information and to insure that
a proxy be given its full effect.

ule X-14A-8 would be amended so that the management of an
issuer need not include the proposal of a security holder in its proxy
solicitation material where such proposal is submitted for the purpose
of enforcing a personal claim or of redressing a personal grievance
against the issuer or its management. In addition, the management
could omit a proposal if the management had included a proposal of the
same security holder in its proxy statement and the security holder
failed to attend the meeting before which the proposal was to be sub-
mitted and did not present the proposal for action. In another situa-
tion, the proposal could be omitted if the same proposal had been
submitted for action at the last annual meeting of the security holders,
or at a special meeting subsequent thereto, and received less than 3
percent of the total votes cast in regard to the proposal. Where a
management does omit a proposal, under the proposed rule, it would
have to file the proposal with the Commission together with a statement
of the reasons why the management deems such omission to be proper
in the particular case.

Schedule 14A, which states the information required to be con-
tained in a proxy statement, would be amended with respect to item
7 (a) as to certain matters relating to the disclosure of remuneration
paid by the issuer to its officers, directors, and other persons. It would
ulso be amended to require information as to the indebtedness to the
issuer or its subsidiaries of associates of directors, officers, and nomi-
nees of the issuer as well as the indebtedness of such directors, officers,
and nominees. This would not include any indebtedness arising in
the ordinary course of business or to any person whose indebtedness
did not exceed $1,000 at any time during the last fiscal year of the
issuer.

Ttem 12 of schedule 14A would be amended to make it clear that the
information required by that item must be supplied as to authoriza-
tions for securities to be issued, otherwise than in exchange for out-
standing securities of the issuer, even though the securities are not
Lo be issued immediately. It would also be amended to provide that
a description of the securities to be authorized or issued need not be
given in cases involving only additional shares of common stock of a
class already outstanding.

REGULATION OF BROKERS AND DEALERS IN OVER-THE-COUNTER
MARKETS

Registration

Brokers and dealers using the mails or other instrumentalities of
interstate commerce to effect transactions in securities on over-the-
counter markets are required to be registered with the Commission
pursuant to section 15 (a) of the Securities Exchange Act, except
those brokers and dealers whose business is exclusively intrastate or
exclusively in exempt securities. The following tabulation reflects
certain data with respect to the registration of %rokers and dealers
during the fiscal year ended June 30, 1948.
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Registration of brokers and dealers under section 15 (b) of the Securities
Ezchange Act, fiscal year ending June 30, 1948

Bffective registrations at close of preceding fiscal year_________________ 4, 011
Effective registrations carried as inactive 174
Registrations placed under suspension during preceding fiscal year__.____ 0
Applications pending at close of preceding fiscal year___________________ 40
Applications filed during fiscal year__ ——m 466

Total 4, 591
Applications withdrawn during year_________________________ - 12
Applications canceled during year _— 2
Registrations withdrawn during year - 407
Registrations canceled during the year 53
Registrations denied during year _ 2
Registrations suspended during year__ - . 0
Registrations revoked during year___ 8
Registrations effective at end of year- - _— 4,006
Registrations effective at end of year carried as inactive_____._________ 172
Applications pending at end of year — . — 29

Total . 4, 591

. 1Registrations on inactive status because of inability to locate registrant despite careful
inquiry. Two such registrations were canceled, withdrawn, or restored to active status
during the year.

Broker-Dealer Inspections

Inspections of brokers and dealers are undertaken pursuant to sec-
tion 17 of the Securities Exchange Act for the purpose of determining
whether registrants are in compliance with the requirements of law.
To a considerable extent, the inspection work is correlated with the
examination of the financial reports filed by brokers and dealers, for
when these financial reports reflect weak financial condition it is
necessary to make prompt inquiry to determine whether customers’
funds and securities are in jeopardy and whether remedial action may
be necessary or appropriate. Inspections are also frequently made as
a result of complaints made to the Commission by customers, but the
facts presented by complainants are carefully considered before any
decision is made to make an inspection as a result of their complaints.

During the 1948 fiscal year a total of 841 inspection reports were
received from the Commission’s regional offices. In 24 of these inspec-
tions the question of financial condition required consideration and
continued surveillance. In 217 inspections the reports disclosed trans-
actions at prices sufficiently different from prevailing market prices
to raise some question as to the fair treatment of customers. For the
most part, however, transactions of this type by the firms involved
were isolated and did not represent the characteristic pattern of their
business; 177 inspections disclosed information indicating noncompli-
ance with regulation T relating to the extension of credit. In 55
inspections, questions were raised concerning noncompliance with the
rules adopted by the Commission with respect to hypothecation and
commingling of customers’ securities. In only 3 inspections were
secret profits reported—transactions in which a firm misrepresents to
customers the prices at which the customers’ orders are executed.

The Commission has continued its established policy of giving
informal notice of infractions to a firm when there is no indication of
willful disregard of the law, and generally as a result of such notice
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the infractions are promptly discontinued and measures taken to pre-
vent their recurrence. There are, of course, inspections in which acts
and practices are discovered which represent such disregard of the
interests of customers that investigations looking to appropriate action
by the Commission are undertaken. During the 1948 fiscal year 13
such investigations were undertaken.

Administrative Proceedings

Among the sanctions which the Commission is authorized to apply
against brokers and dealers who violate the law are revocation of
registration or denial of registration to a new applicant. The Com-
mission may also take action to suspend or expel brokers and dealers
from membership in the National Association of Securities Dealers
and from membership on national securities exchanges.

A summary of the administrative proceedings instituted by the Com-
mission during the 1948 fiscal year with respect to brokers and dealers
1s given below.

Record of broker-dealer proceedings and proceedings 1o suspend or expel from
membership in a national securities association instituted pursuant to section 15
of the Sccurities Bxchange Act

Proceedings on revocation of registration pending at beginning of fiscal

year e 4

Proceedings on revocation of registration and suspension or expulsion from
NASD pending at beginning of fiscal year . — 2
Proceedings on denial of registration pending at beginning of fiscal year___ 1
Proceedings ordered during year on revocation of registration..__________ 13

Proceedings ordered during year on revocation of registration and suspen-
sion or expulsion from NASD. e 9
Proceedings ordered during year on denial of registration_______________ 6
Potal o e 35

Denial proceedings dismissed, withdrawal of application being permitted__ 3
Denial proceedings resulting in registration under terms and conditions___ 2
Registration denied_____ 2
Registration revoked . __ . ______________ 9
Revocation proceedings pending at end of fiscal vear 0
Revocation proceedings and proceedings to expel or suspend from NASD
pending at end of fiscal year____________________________ __ _________ 9

During the past 10 years a substantial number of administrative
proceedings and several criminal prosecutions against brokers and
dealers have involved the fraudulent practice of dealing in securities
at prices not reasonably related to the prevailing market prices without
disclosure of the current market, and of confirming transactions “as
principal” when by its representations and conduct the firm in fact
acted as the customer’s agent. Such practices, in part, resulted during
the 1948 fiscal year in the revocation of the registration of May-
Phinney Co. and in the denial of registration to Washington National
Co., Inc., controlled by Herbert R. May who had been a general part-
ner in the May-Phinney firm and before that had operated as a sole
proprietorship under the name of Herbert R. May & Co.* By various
artifices May sought and gained the trust and confidence of many
customers who were uninformed in securities matters and relied on his

* Securities Exchange Act release No. 4061 (1948).
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representations and recommendations in the belief that he was acting
in their behalf and for their best interests. Having thus insulated
himself against any suspicion on the part of the customer, it was May’s
practice to recommend that the customer purchase a particular security
at a price which he knew, but did not disclose to the customer, was far
in excess of the market price of that security and to confirm the trans-
action as a sale by him “as principal.” Similarly, he would recommend
the sale by the customers of particular securities at prices far below
the current market prices and again would confirm the transaction as
a purchase by him “as principal.”

The Commission held that, by virtue of the trust relationship cul-
tivated by him and the understanding reached by customers from his
representations that he would act in their behalf and {or them, he was
under a duty not to deal with them for his own account (as principal)
without their express consent. Furthermore, under these circum-
stances, he was obligated to obtain for them the best possible prices
and to divulge all the profits he made. In violation of this duty May
took large secret profits and without disclosing the facts charged cus-
tomers prices greatly in excess of the current market prices, thereby
violating the antifraud provisions of the statutes. But even assuming
he had no duty to act as agent and assuming that he was in fact a
principal, the Commission held that these transactions would also be
fraudulent because the prices customers paid and received were not
reasonably related to the prevailing market prices. The Commission
also found that May violated the law in the sale of preferved stock of
Washington Chemical & Salt Corp. which he organized and promoted.
This stock was sold without registration under the Securities Act in
violation of section 5 (a), and in the sale May made false and mislead-
ing representations with respect to the company’s financial condition
and the value of its properties. This violation was all the more repre-
hensible because about 80 percent of the stock was sold to six widows,
uninformed customers whose trust and confidence he had cultivated
and who, from the very beginning of their dealings in securities with
May, had indicated to him their need for nonspeculative investments
which would produce a reasonable income.

In proceedings on the question of revocation of the broker-dealer
registration of Arleen W. Hughes, doing business as E. W. Hughes
& Co., the primary legal issue related to disclosures required of a
fiduciary® Mrs. Hughes, registered as both a broker and dealer and
as an investment adviser, transacted business in securities with about
175 investment advisory clients with whom she had entered into a
written contract which purported to declare the respective rights and
obligations of the parties. Under the contract Mrs. Hughes would
act as a broker or dealer and investment adviser, and it provided that
when acting as investment adviser, she should act as a principal “in
every such transaction, except as otherwise ngreed.” The contract

*contained a schedule of “maximum rates and charges,” expressed in
points on a base-price formula, to be paid by the client on all pur-
chases of securities. In the actual operation of her business, it was
Mrs. Hughes’ practice to handle the client’s entire account, advising
the client with reference to an investment program, furnishing in-
formation and making recommendations as to particular securities,

% Securities Exchange Act releases Nos 4048, 4073, and 4080 (1948).
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and in connection with such recommendations she would give an ap-
proximate price that the securities would cost the client. 1f the client
agreed to the purchase she would either supply it from inventory or
purchase it to cover the sale and then, as principal, confirm the trans-
action as a sale of the security by her to the client at net price plus
insurance and postage. The Commission’s staff took the position that,
because of the fiduciary relationship established by the contract, Mrs.
Hughes was under a duty in each transaction to disclose the cost of
the security to her and the best current market price. Mrs. Hughes,
on the other hand, although admitting her fiduciary relationship to
clients, contended that the disclosures made in the contract satisfied
all of her fiduciary duties and obligations. The Commission, in its
opinion and findings, held that her failure to disclose fully to her
clients the nature and extent of her adverse interest in transactions
with clients, including her cost of the security and the best price
available on a purchase in the open market, constituted a violation of
the antifraud provisions of the Securities Act of 1933 and the Securi-
ties Exchange Act of 193¢. Mrs. Hughes filed a petition with the
Circuit Court of Appeals for the District of Columbia for review of
the Commission’s order revoking her broker-dealer registration and
obtained a stay of the order pending such review.

In revoking the registration of Light, Wofsey & Benesch, Inc., and
denying registration to Light Bros., the Commission considered cer-
tain activities of Abraham Light, who was the dominant figure in both
firms and also treasurer and a director of Seco Signal Corp. which
he and his associates organized and promoted.® Securities of Seco had
been sold to the public by a predecessor of Light, Wofsey & Benesch,
Inc. The evidence disclosed certain instances in which Laght made or
was responsible for making express misrepresentations in offering Seco
securities. In addition, it appeared that, before various contracts for
the sale of the securities had been completed by delivery, Light and
certain of his associates in at least two transactions obtained secret
profits at the expense of Seco. At about the time of its formation Seco,
acting through Light as treasurer and director, purchased a building
and Light secretly received $500 of the commission from Herbert I
Benesch, the agent representing the seller of the building. Later,
Light participated in the sale of electric storage batteries on behalf of
Seco which resulted in a diversion from the company treasury of
$25,000. This sum was divided among four persons, including Abra-
ham Light, all of whom then made contributions to organize Light,
Wofsey & Benesch, Inc. and became its officers. No disclosure was
made of any of the facts relating to the diversions.

The Commission concurred in the finding of the hearing officer that
the express misrepresentations and the diversion of funds from Seco
without disclosure of the facts operated as a fraud on the public
purchasers of the company’s securities by Light and his associates,
and constituted willful violations of the antifraud provisions of the®
Securities Act of 1933 and the Securities Exchange Act of 1934.

The specter of the bucket shop appeared in three proceedings dur-
ing the year in which the Commission ordered revocation of regis-

¢ Securities Exchange Act release No. 4052 (1948).
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tration.” The general pattern of conduct was substantially the same
in all three instances. Customers were solicited to purchase particular
securities which the firm highly recommended, and were induced by
varying degrees of pressure and by various false representations to
enter their orders. At the time a customer agreed to effect a purchase
the firm would request payment of the purchase price, which would
be made by the customer with the understanding, of course, that the
transaction would be promptly executed. The firm, on the other hand,
would not deliver the purchased securities nor would it return the cash
it had received, but instead converted the cash paid by the customer
to its own use. Similarly, customers who delivered securities to the
firm for sale with the understanding that the proceeds of the sale
would be promptly turned over to them received neither the proceeds
nor the securities they had surrendered. Moreover, in the Bauer
proceeding the evidence showed that, contrary to the representations
in the application for registration, one D. W. Dawes, not K. L. Bauer,
was the real owner and manager of the business. Bauer, in street
jargon, was merely a front for Dawes who, as his own convenience
or necessity dictated, used various other names.

SUPERVISION OF NASD ACTIVITY

Membership

In the 1948 fiscal year membership in the National Association of
Securities Dealers, Inc. (NASD), the only national securities associa-
tion registered with the Commission, increased to a year-end total of
2,677, a gain of 63 during the year. At the same date 26,228 individ-
uals, including generally all partners, officers, traders, salesmen, and
all other persons employed by member firms in capacities which in-
volved doing business directly with the public, were registered with
the NASD as registered representatives, an increase of 655 during the

year.

Disciplinary Actions

The Commission received reports from the NASD during the
1948 fiscal year on the dispositions of 10 disciplinary actions in which
formal complaints had been filed against members. In three of these
cases the complaints were dismissed. In the other seven cases the
appropriate district business conduct committee found that the NASD
rules of fair practice had been violated by the accused members and
imposed various penalties. The membership of one firm was sus-
pended for 30 days; one member was fined $1,000 and censured and
another was fined $250 and censured; in two cases members were
censured and assessed costs of the proceedings; and in one case the
member was censured. The seventh case involved a complaint filed
jointly against a firm and one of its registered representatives, an
officer and employee of the firm, charging the misappropriation of
customers’ funds and securities and the falsification of the books and
records of the firm to conceal the misappropriations. The district
business conduct committee having jurisdiction found that the reg-

tJames E. Scott & Co., Securities Exchange Act release No. 4088 (1948) ; Louis J. Burns,
Securities Exchange Act release No. 4087 (1948) ; Kenneth Lee Bauer, Securities Exchange
Act release No. 4006 (1948).
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istered representatives had violated the rules as alleged in the com-
plaint and revoked his registration as registered representative. The
committee found no fault with the employing firm and dismissed the
complaint as to it on a finding that the firm had brought to light the
alleged violations, had promptly instituted a compfete audit, had
called the matter to the attention of the appropriate authorities, and
had brought about full restitution to all customers injured by the
misappropriations.

As is its custom the Commission referred to the NASD for
appropriate action facts concerning the business practices of members
where there were indications of possible violations of the NASD rules
of fair practice. Seven such references were made in the 1948 fiscal
year and one had been in process before the NASD at the start of
that year. Reports on six of these matters were received from the
NASD during the year. Two of these involved formal complaint
procedures in which violations were found, as reported above, and in
which some penalty was imposed on the offending member. The other
four cases had been disposed of by informal means. In these four
cases the NASD undertook its own examination of the members cited
in the reference. In two cases such examination, subsequent to the
date of the facts referred to, showed a marked change in the practices
of the member following the inspection by the Commission. Consid-
eration of such correction and improvement led to the conclusion that
no further action against the members was necessary. Independent
examinations in the remaining two cases revealed other relevant facts
or circumstances such as to convince the committees having jurisdiction
that there was no basis for formal disciplinary action.

Commission Review of Actions on Membership

Under section 15A (g) of the Securities Exchange Act the Com-
mission may review certain types of action by the NASD, including
cases wherein membership is denied to an applicant. Such cases come
hefore the Commission either on its own motion or on application by
an aggrieved party. One such case, involving DeWitt Investment
Co., came before and was decided by the Commission during the year.

The petitioner had been denied membership on the grounds that (1)
its principal officer, Paul K. Guthrie, had been suspended from the
Philadelphia Stock Exchange in 1922 for conduct inconsistent with
just and equitable principles of trade, and (2) the petitioning firm
was not regularly engaged in the business of acting as a broker or
dealer in securities.

After hearing, as well as on the record made before the NASD, the
Commission held that inasmuch as the suspension by the exchange had
occurred prior to the enactment of the Securities Exchange Act it was
not a valid disqualification from membership in the NASD. On the
second point the Commission stressed that, although the petitioner
had theretofore effected only a few securities transactions, its stated
purpose with respect to business proposed to be done if given the
benefits of membership should also have been considered, particularly
in the early stages of a new venture. Consideration of the firm’s past
activities and professed intention led the Commission to find that the
petitioner was actually engaged in the business of effecting transac-
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tions in securities and thus was not ineligible for membership under
Section 1 of article 1 of the NASD bylaws. As required by statute
under the circumstances, the Commission by order set aside the action
of the NASD and required the NASD to admit the firm to membership.?

Under section 15A (b) (4) of the Securities Exchange Act the Com-
mission may be petitioned to determine whether it is in the public in-
terest to approve or direct the admission to or continuation in memnber-
ship of a firm if a partner, ofticer, director, or employee individually
1s disqualified from membership. Such petitions are in the first
instance passed on by the NASD which, if it acts favorably to the
applicant, becomes the petitioner before the Commission on behalf
of the applicant. Should the NASD reject such an application, the
applicant may directly seek a Commission order directing the NASD
to admit or continue the applicant as a member.

The Commission gives public notice of the receipt of applications
under section 15A (b) (4) so that interested parties may present their
views or request public hearings. In the absence of such a request the
Commission either sets the matter down for hearing en its own motion
or decides the question on the basis of the record without hearing. In
addition the Commission will, upon request and uuder appropriate
circumstances, keep confidential the identity of the employing firm.
a procedure developed when it was advised that the publicity attendant
upon a Commission proceeding had discouraged some members from
taking the necessary legal steps to obtain approval of the employment
of persons under some disqualification but who, with due regard to the
public interest, might appropriately be employed under supervision
of an NASD member.

Two “approval” cases were decided by the Commission during the
1948 fiscal year and seven applications were in process or under ad-
visement at the year end. One decision concerned Alois G. Scheidel,
held by NASD to have been a “cause” for the expulsion in 1941 of A. G.
Scheidel & Co., by and from the NASD under circumstances which
required Commission approval or direction for the admission to or
continuation in membership of any firm with which he later became
associated. A petition was subsequently filed with the Commission by
the NASD on behalf of Minnesota Securities Corp. who then employed
Scheidel. The NASD found the firm ineligible for membership due
to the employment of Scheidel, a disqualified person, but petitioned
the Commission to approve the admission of the firm to membership.
The Commission granted the application.?

A somewhat similar case involved John J. Bell, formerly a partner
of W. F. Thompson & Co. and a “cause” for the expulsion of that firm
by and from the NASD in 1942 for conduct inconsistent with just and
equitable principles of trade. Bell subsequently obtained employment
with a member firm which sought by petition to retain membership
while employing a disqualified person. As in the former case the
NASD acknowledged the disqualification but petitioned the Commis-
. sion in Bell’s behalf and the Commission approved the application.’®

8 Securities Exchange Act release No. 4076 (1948).
¢ Securities Exchange Act release No. 4033 (1947).
10 Securities Exchange Act release No. 4034 (1947)
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CHANGES IN RULES AND FORMS

Rule X-3A12—-2—Exemption for Municipally Guaranteed Securities

This rule was originally adopted to permit exchange trading with-
out registration under the act in a security the income of which is
substantially guaranteed by a State or political subdivision thereof.
Under an amendment adopted during the fiscal year the exemption is
extended to cover the period while a company previously exempted
under the rule is in process of dissolution.

Rule X-11D-1—Extension of Credit by Broker-Dealers

Section 11 (d) (1) generally prohibits a broker-dealer from effect-
ing any transaction in connection with which he extends credit to
a customer on any security which was part of a new issue in whose
distribution he participated during the preceding 6-month period.
In some cases the “new issue” subject to section 11 (d) (1) consists of
additional shares of a class previously outstanding. In such cases
old securities of the same class are not subject to the prohibition
against extending credit. As a result it may be difficult during the 6-
month period to distinguish between shares of the “new issue,” which
are subject to the rule, and the previously outstanding shares, which
arenot. A purchaser’s ability to obtain credit from his broker in such
a situation would depend therefore on the particular shares which the
seller happened to deliver after the transaction. The problem was
particularly difficult where the majority of the outstanding shares
were “o0ld” shares, not subject to the rule.

Under an amendment to rule X~11D1-1 during the year the problem
was minimized by exempting a security of a mixed class, not predom-
inently “new,” provided that the particular security was sold to or
purchased for the customer by the broker-dealer affer he ceased to
participate in the distribution of the “new issue.”** However, the
proposal does not remove the prohibition against extensions of credit
1n connection with sales of “new” shares effected by a broker-dealer
during the distribution of the “new issue.”

Rules X-12A—4, X-12D3-1 and X-12D3-2—Exemption From Listing for
“When-Issued” Dealing

Holders of a security dealt in on an exchange are not afforded an
exchange market for short-term warrants or subscription rights
which have been issued to them unless such warrants or rights are
registered on an exchange or each “subject security” (the security
to be acquired by the exercise of the warrant or subscription right) is
. admitted to dealing or is “in the process of admission to dealing on a

national securities exchange”; and they are not afforded an exchange
market on a “when-issued” basis for such warrants or rights which are
to be issued to them in the future, unless, among other prerequisites,
each “subject security” is “in the process of admission to dealing on
a national securities exchange.”

The three rules in question were amended by waiving the “in the
process of admission” requirement to permit exempt trading in issued
warrants and “when-issued” dealing in unissued warrants on national

1 Securities Exchange Act release No. 4077 (1948).
12 Securities Exchange Act release No. 4044 (1948).



FOURTEENTH ANNUAL REPORT 51

securities exchanges in certain cases where information regarding
each subject security and its issuer is available from registration state-
ments and periodic reports filed with the Commission under any of
the statutes which it administers.?®

Forms 12-K and 12A-K—-Annual Report Forms

Companies which report to the Interstate Commerce Commission
on Form A are permitted, in connection with reports to the Securities
and Exchange Commission on Forms 12-K and 12A-K, to file certain
selected schedules in lieu of a complete Form A. Because of changes
made in Form A by the Interstate Commerce Commission for the
year ended December 31, 1947, the Commission revised the selected
schedules to conform to these changes.'t

LITIGATION' UNDER THE SECURITIES EXCHANGE ACT

Injunction and Appellate Proceedings Involving Brokers and Dealers

Most of the court cases under the act during the year were injunc-
tion actions against brokers and dealers who either were or should
have been registered with the Commission under section 15 (a)
of the act.

Three actions against registered brokers and dealers involved the
financial responsibility of the defendants. In these three cases, SEC
v. Light, Wofsey & Benesch, Inc., et al., SEC v. Raymond, Bliss, Inc.,
and SEC v. York, the Commission’s complaints charged that the de-
fendants, in violation of the fraud provisions of the act, had accepted
money and securities from customers without advising them that the
defendants were insolvent. In addition, the Light complaint alleged
a violation of rule X-15C3-1 of the act, which prohibits a broker-
dealer from permitting his aggregate indebtedness to exceed 2,000
percent of his net capital, and the Eaymond, Bliss and York com-
plaints alleged the hypothecation of customers’ securities without their
knowledge or consent.

In the Light case the Commission’s complaint alleged that, except
for furniture, fixtures, and certain other items which could not be
readily converted into cash, the firm’s assets consisted of a total of
approximately $30 in cash and documentary stamps while it had
Habilities in excess of $5,000. After the United States District Court
at Baltimore had entered a preliminary injunction on this count, the
Commission in an administrative proceeding revoked the firm’s
broker-dealer registration for violations including the insolvency
count. The revocation of the firm’s registration having rendered the
court action moot, the Commission’s complaint and the preliminary
injunction were thereafter dismissed without prejudice.’®

Both the Raymond, Bliss, and York cases were pending from the
preceding fiscal year and are described in the Thirteenth Annual Re-
port, pages 58-59. In the Raymond, Bliss case a consent permanent
Injunction was entered on the Commission’s complaint during the
past fiscal year after the family of the registrant, who was deceased,
had made an assignment of $30,000 for the benefit of creditors. Be-
cause of the assignment the Commission’s request for the appoint-

1 Securities Exchange Act release No. 4053 (1948).
4 Securities Exchange Act release No. 4075 (1948).
 Civil No. 3645, D. ryland, April 7, 1948,
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ment of a receiver of the firm’s assets was denied. However, the
court reserved jurisdiction on the question to permit a future request
by the Commission for a receiver should developments so require.’
The York case was dismissed during the past fiscal year after the
defendant had been shot and killed by his principal creditor.” A
concurrent administrative proceeding instituted by the Commission
to revoke York’s registration as a broker-dealer was also thereupon
discontinued.®

Two of the injunction actions involved persons conducting a business
in securities without being registered with the Commission as required
by section 15 (a) of the act. One was SEC v. Atlas Investment Co.,
Inc., Anchor Investment Co., Inc., and John R. Jones, filed in the
United States District Court for the Western District of Missouri.
The two corporations had been engaged in the securities business in
St. Joseph, Mo., under the management and control of Jones, who was
a stockholder in both corporations. The defendants admitted that
they had defrauded their customers by misrepresenting the prices at
which they were effecting securities transactions and by taking secret
profits. In addition it was admitted that the corporations, not having
registered as brokers and dealers, had neglected to keep proper records
and to file reports of financial condition with the Commission, and had
not given proper confirmations to their customers. The defendants
consented to the entry of a final injunction as sought by the
Commission.*®

The second of these actions was SEC v. Burmeister & Co., Inc.,
J. E. Burmeister, and Max Leiber, filed in the United States District
Court at Nashville, Tenn. The Commission in its complaint charged
that the corporation had been executing transactions in securities
without being registered as a broker or dealer with the Commission and
that the individual defendants had aided and abetted the corporation
in this violation of section 15 (a) of the act. The complaint charged
also that the defendants for several years had been selling securities
consisting of fractional undivided interests in oil and gas leases and
royalties in mineral rights in land in Texas without complying with
the registration requirements of the Securities Act of 1933. A perma-
nent injunction by consent was entered shortly after the close of the
fiscal year.2®

With respect to appellate court proceedings to review Commission
orders, only one new action was instituted during the past fiscal year.
That case is Arleen W. Hughes v. SE'C, filed in the Court of Appeals
for the District of Columbia Circuit shortly before the close of the
fiscal year.* The action is one to review the Commission’s order
revoking the broker-dealer registration of Mrs. Hughes, The basis
of the appeal is that the Commission erred as a matter of law in finding
that it was a willful violation of the antifraud provisions of the Secu-
rities Act of 19383 and the Securities Exchange Act of 1934 for the
registrant, who was registered both as a broker-dealer under the
Securities Exchange Act and as an investment adviser under the In-
vestment Advisers Act of 1940, to sell her own securities to her invest-
ment advisory clients without fully disclosing the nature and extent

18 Civil No. 5999, D. Massachusetts, Sept. 12, 1947,

7 Civil No. 894, W. D. Texas, July 31, 1947,

18 Securities Exchange Act release No. 3965 (1947).

19 Civil No 469, W. D. Missouri, June 24, 1948.

20 M. D. Tennessee, July 1948
2t No. 9853, App. D. C.
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of her adverse interest. This disclosure, the Commission held, should
have included the capacity in which she acted (i. e., whether as princi-
pal or agent), the cost of securities to her, and the current market price
of the securities. The appeal alleged also that it was unlawful dis-
crimination on the part of the Commission to treat the registrant, who
was registered as an investment adviser as well as a broker-dealer,
differently from any other registered broker-dealer in imposing duties
of disclosure.

A second appellate court action involving a broker-dealer was Lann
v. SEC, pending from the preceding year. This appeal, described in
the Thirteenth Annual Report at pages 60-61, was the first petition for
judicial review of a Commission finding of manipulation in the over-
the-counter market. Lann was a partner of M. S. Wien & Co., whose
registration as a broker-dealer the Commission had revoked for an
over-the-counter manipulation in violation of sections 10 (b) and
15 (¢) (1) of the Securities Exchange Act and rules X-10B-5 and
X~15C1-2 thereunder. While the court review was pending Lann
filed an application with the Commission for registration as a %roker-
dealer, Wien & Co. having been readmitted to registration after Lann’s
separation from the firm. The Commission, in view of Lann’s having
been out of business for a year and in consideration of his record both
prior and subsequent to the revocation of the registration of Wien &
Co., permitted Lann’s application for registration to become effective.
Lann’s petition in the appellate court to review the revocation of Wien
& Co. was thereupon dismissed.?

The final appellate court review proceeding during the year was
Norris & Hirschberg, Ine. v. SEC . an appeal from a Commission order
revoking the petitioner’s registration as a broker-dealer for violation
of the antifraud provisions of the Securities and Securities Exchange
Acts. After the Commission had filed a transcript of its record in
the court of appeals the petitioner raised numerous objections to a
consideration of the case by the court upon that transcript. Some of
those objections have been discussed in the Twelfth Annual Report at

ages 35—6 and 41 and in the Thirteenth Annual Report at page 61.

uring the past year an effort was again made to compel the Com-
mission to include in the transcript of record a summary of the
evidence which it was alleged the staff had prepared for the use of the
individual Commissioners, and petitioner sought to inquire into the
decisional process of the Commission to determine how various items
in the record to which it objected were treated by the Commission.
The petitioner filed a motion asking that a master be appointed, in-
terrogatories framed and issued, or detailed statements concerning
these matters certified by the Commission. The court of appeals
denied the motion and denied a request for findings of fact and conclu-
sions of law. The petitioner then applied to the United States Su-
preme Court for a writ of certiorari. This too was denied,® and just
before the close of the fiscal year the court of appeals heard argument

on the merits of the case.
Injunction Actions Against Persons Other Than Broker-Dealers

One case in this category consummated during the year was SEC
v. Transamerica Corp., an action based on regvlation X-14, compris-

2 No. 9460, Apn. D C, November 15, 1947.
23333 U. S. 867 (1948).
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ing the Commission’s proxy rules. This case was reported previously
in the Twefth Annual Report at page 106 and in the Thirteenth An-
nual Report at page 62. The action was brought by the Commission for
the purpose, among others, of compelling the defendant corporation
to resolicit proxies originally obtained as a result of solicitations
which failed to include proposals which a minority stockholder sought
to have brought before the annual meeting. These proposals were:
(1) To permit the stockholders to amend the bylaws at any annual
meeting without the requirement that such proposed amendments be
contained in the corporation’s notice of meeting; 82) to hold the an-
nual meetings in San Francisco, Calif., instead of Wilmington,
Del.; (3) to cause auditors to be elected by the stockholders and
to have a representative of the auditors last chosen attend the annual
meeting; and (4) to require that an account of the proceedings at
annual meetings be sent to all stockholders. These proposals had
been submitted to the cox('iporation by the minority stockholder under
rule X-14A~7 (since redesignated rule X-14A-8), which provides
that, if a qualified security holder has given the management reason-
able notice that he intends to present a proposal which is a “proper
subject for action” by security holders, the management shall set forth
the proposal in the proxy soliciting material and provide means
by which the security holders can vote on the proposal as required
elsewhere in the proxy rules.

The Commission supported the request of the minority stockholder
on all four proposals. The district court sustained the position of
the Commission on the proposal relating to the election of independent
auditors by the stockholders, but held for the corporation on pro-
posals (1) and (4). Proposal (2) had become moot by the corpora-
tion’s changing the place of annual meeting to San Francisco. How-
ever, the court granted the Commission’s request for an order enjoining
the management from violating section 14 (a) of the Securities Ex-
change Act and rules X-14A-2 and X~14A-7 thereunder,2*

On appeals by both sides to the Court of Appeals for the Third
Circuit, the district court’s decision was modified to sustain the posi-
tion of the Commission on the three proposals still in issue.2s The
court of appeals found for the Commission on the ground that (a)
each of the proposals was “a proper subject for action” by the stock-
holders under the law of Delaware, where the defendant was in-
corporated, and (b) the management’s attempt to block any stock-
holder proposal by declining to include it in the notice of meeting
was contrary to the purpose of Congress in the Securities Exchange
Act to prevent the control of corporations by a very few persons. The
corporation filed a petition for a writ of certiorari in the Supreme
Court of the United States, which was denied.”® Thereafter, without
submitting the matter to a vote of the stockholders, the board of
directors adopted the proposals concerning the selection of the auditors
and the sending of reports to stockholders. The third proposal, de-
signed to amend the by-law provision relied upon by the management
to preclude matters from being taken up at annual meetings, was
abandoned by its stockholder sponsor as unnecessary in the light of
the decision of the court of appeals.

2467 I Su%.\&). 326 (D. Delaware 19486).
%163 F. g ) 511 (C. C. A. 8, 1947).
332 U. 8. 847 (1948).
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Participation by the Commission in Private Actions

It is the usual practice of the Cominission, where private litigation
involves questions of construction of the statutes it administers, to
seek leave of the court to express its views in a memorandum filed as
amicus curiae. One case in which the Commission filed such a memo-
randum during the year was Phillips v. The United Corp., in the
United States District Court for the Southern District of New York.
The Commission took the position that the court had jurisdiction to
entertain an action by a complaining stockholder for an injunction
and other equitable relief founded upon alleged violations of the Com-
mission’s proxy rules promulgated under the Public Utility Holding
Company Act of 1935, provided that the stockholder had exhausted his
administrative remedy by first bringing his complaint to the Com-
mission for any action it might take in the exercise of its primary
responsibility for securing en%orcement of the statutes it administers.
The Commission conceded that the stockholder had satisfied this con-
dition in the instant case, but expressed the view that the a